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Chief Magistrate Judge 

 
 
 
 
 
 
 
 
 
 

UNITED STATES DISTRICT COURT 
WESTERN DISTRICT OF WASHINGTON 

AT SEATTLE 
 
 
Daniel Ramirez Medina, 

 Petitioner, 

 v. 

U.S. DEPARTMENT OF HOMELAND 
SECURITY; JOHN KELLY, Secretary of 
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Director of the Seattle Field Office of U.S. 
Immigration and Customs Enforcement, 

 Respondents. 
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Petitioner’s Response attempts to rely on artful pleading to avoid answering whether the 

relief Petitioner seeks “arises from action taken or proceeding brought to remove an alien from 

the United States.”  8 U.S.C. § 1252(b)(9).  Petitioner asserts that he is not challenging his 

removal proceedings.1  Petitioner instead argues that all he seeks, based on alleged violations of 

his purported constitutional rights, is:2  release, declaratory relief recognizing that Petitioner has 

a constitutionally-protected interest in DACA, and an injunction precluding Respondents from 

arresting or detaining Petitioner for the conduct alleged.  Dkt. 57 at 1, citing Dkt. 41 at 24.  

However, no amount of artful pleading can color Petitioner’s claims as anything other than an 

attack on the actions taken and proceedings brought to seek his removal from the United States.  

See, e.g., Hogan v. Unum Life Ins. Co. of Am., 81 F. Supp. 3d 1016, 1024 (W.D. Wash. 2015) 

(“if it looks like a duck and quacks like a duck it is a duck.”).     

In fact, the decisions to arrest Petitioner, terminate his DACA, and now detain him 

pending the conclusion of his removal proceedings are precisely the actions and proceedings 

referenced in the removal statute.  See 8 U.S.C. §§ 1226, 1229a, 1252, 1357.  It is unclear to 

Respondents how any relief the Court affords Petitioner would not implicate the removal 

proceedings now pending against him.  Even if the Court agreed with Petitioner that it had 

jurisdiction to hear some vestige of his claims – and that Petitioner’s ongoing removal 

proceedings would not be impacted by the Court’s judgment – then Petitioner faces the 

additional problem of lacking standing to raise those claims for declaratory and injunctive relief 

because they provide him no relief from his alleged injury. 

                            
1 Dkt. 57 at 1 (“seeks no relief related to removal”); id. at 7 (alleging that Petitioner “has not requested any relief 
related to removal proceedings, and this case does not challenge removal proceedings.”); but see id. at 16 (“Requiring 
exhaustion here would, without a determination on the merits, eliminate the benefit of Mr. Ramirez’s DACA status 
by detaining him for a lengthy period despite the government’s promise that he would be free from arrest and detention 
on the basis of his immigration status during the deferral period, so long as he did not engage in subsequent criminal 
activity. . . .  Exhaustion would foreclose review of Mr. Ramirez’s constitutional claims that his detention pending 
removal is unlawful because the initial arrest and detention were unconstitutional.”).   

2 Petitioner continues to inaccurately describe DACA as a “promise by the Government not to arrest or detain them 
on the basis of their immigration status so long as they did not commit any crimes.”  However, as discussed in 
Respondent’s Motion to Dismiss, DACA can be terminated at any time in DHS’s discretion, see Dkt. 52 at 3-6, and 
the notice of Petitioner’s most recent DACA grant specifically noted that the grant would remain in effect for 2 years 
“[u]nless terminated,” and that “[s]ubsequent criminal activity after your case has been deferred is likely to result in 
termination of your deferred action.”  See Dkt 52-8. 
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While the result should be the same, it is important to note that, for purposes of this 

Court’s jurisdictional analysis, channeling and exhaustion are two related, but distinct concepts.  

Respondents’ arguments that each of Petitioner’s claims should be channeled through the 

administrative removal process require dismissal of the entire Petition.  Respondents’ arguments 

regarding prudential exhaustion of Petitioner’s habeas claim for release assume that if this Court 

found jurisdiction over any of Petitioner’s claims, Petitioner should nonetheless be required to 

first seek a bond hearing before an Immigration Judge (“IJ”). 

Accordingly, the Court should dismiss the Petition in its entirety, and Petitioner may 

proceed with his claims through the removal process established by Congress. 
 

I. The Court lacks jurisdiction over Petitioner’s claims for declaratory and injunctive 
relief pursuant to the channeling provision of the REAL ID Act, and additionally, 
for lack of standing. 

The question before this Court is whether Petitioner’s constitutional claims can properly 

be raised in district court through a habeas petition.  The Ninth Circuit’s recent decision in 

J.E.F.M. is on all fours:  Petitioner’s claim must be channeled under 8 U.S.C. §§ 1252(a)(5), 

(b)(9) (collectively the channeling provisions are contained in the REAL ID Act, which took 

effect in 2005).  J.E.F.M. v. Lynch, 837 F.3d 1029, 1031 (9th Cir. 2016) (“Taken together, 

§ 1252(a)(5) and § 1252(b)(9) mean that any issue—whether legal or factual—arising from any 

removal-related activity can be reviewed only through the PFR process.”) (emphasis original).3 

These channeling provisions are not limited to review of final orders of review; to the 

contrary, they require that “all” constitutional claims “arising from any action taken or 

proceeding brought to remove an alien” be raised through the petition for review process and 

expressly bar review by habeas corpus.  J.E.F.M., 837 F.3d at 1032-35 (discussing the history 

and purpose of these provisions); cf. Puga v. Chertoff, 488 F.3d 812, 815 (9th Cir. 2007) 

(explaining if “challenged conduct [] occurred prior to and during the removal proceedings,” the 
                            
3 Petitioner’s allegation that Respondents are “misreading” this portion of J.E.F.M., dkt. 57 at 13, is meritless when 
Respondents directly quote the basis for the opinion’s holding that the plaintiff’s Fifth Amendment claim could not 
be brought in district court.  J.E.F.M., 837 F.3d at 1031.  Petitioner also alleges that the J.E.F.M. court lacked the 
authority to overrule earlier cases.  See Dkt. 57, at 12-13 citing, inter alia, Reno v. Am.-Arab Anti-Discrimination 
Comm.(“AADC”), 525 U.S. 471, 478 (1999).  But these earlier cases analyzed a different statutory provision, 8 U.S.C. 
§ 1252(g).  Congress subsequently clarified the law by enacting the REAL ID Act and further limiting habeas review.     
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Board is “the appropriate body to first pass on the claims in order to generate a proper record for 

review”).4   Additionally, Petitioner lacks standing to pursue prospective declaratory and 

injunctive relief.  Hodgers-Durgin v. de la Vina, 199 F.3d 1037, 1042, 1044 (9th Cir. 1999)    

 Petitioner analogizes to numerous cases in an effort to establish the district court’s 

jurisdiction over his claims.  These authorities fail for one of six factors that distinguish them 

from Petitioner’s claims:  
 

• Cases that pre-date the enactment of the 2005 REAL ID Act, which added language to 
expressly bar review “by habeas corpus” of questions of law “arising from any action 
taken . . . to remove an alien.”  See 8 U.S.C. § 1252(b)(9); Singh v. Gonzales, 499 F.3d 
696, 977 (9th Cir. 2007) (explaining that the REAL ID Act changed the language in 8 
U.S.C. § 1252 to “explicitly prohibit[] habeas review”).5  Similarly, Petitioner has cited 
cases that interpret other provisions of the REAL ID Act, such as the exhaustion 
requirement at 8 U.S.C. § 1252(d)(1), rather than the channeling provision of 8 U.S.C. 
§ 1252(b)(9).6 
      

• Cases where petitioners are unable to challenge their detention before an IJ because 
petitioners are challenging arrest or procedural violations following issuance of a final 
order of removal,7 or raise constitutional challenge to indefinite or prolonged detention.8   
 

                            
4 It is immaterial whether, as Petitioner contends, his arrest was “not part of any immigration proceedings.”  Dkt. 57 
at 10.  Under the REAL ID Act, a challenge to “any action taken or proceedings to remove an alien,” including an 
initial arrest, is channeled through the petition for review process.  8 U.S.C. §§ 1252(a)(5); (b)(9). 

5 See, e.g., Sulit v. Schiltgen, 213 F.3d 449, 452-54 (9th Cir. 2000). 

6 See, e.g., Avila v. U.S. Att’y Gen., 560 F.3d 1281 (11th Cir. 2009) (recognizing jurisdiction in PFR over reinstated 
removal order), mistakenly cited by Petition as Ninth Circuit authority; Gonzalez v. O’Connell, 355 F.3d 1010 (7th 
Cir. 2004) (holding that §1252(d)(1) exhaustion requirement did not apply to petitioner’s bond claim and finding 
habeas jurisdiction where constitutionality of mandatory detention could not be considered by the IJ). 

7 See, e.g., Themeus v. U.S. Dep’t of Justice, 643 F. App’x 830, 832-33 (11th Cir. 2016); Kellici v. Gonzales, 472 F.3d 
416, 420 (6th Cir. 2006); Cretu v. Chertoff, 2005 WL 1630541, at *1-3 (W.D. La. June 29, 2005). 

8 See, e.g., Nadarajah v. Gonzales, 443 F.3d 1069, 1075 (9th Cir. 2006); Ahmad v. Chertoff, No. C05-0853, 2005 WL 
1799752, at *1-2 (W.D. Wash. July 27, 2005) (keeping jurisdiction over constitutional challenge to mandatory 
detention under 8 U.S.C. § 1226(c)); Van Eeton v. Beebe, 49 F. Supp. 2d 1186, 1189 (D. Or. 1999) (same); Duong v. 
INS, 118 F. Supp. 2d 1059, 1062-63 (C.D. Cal. 2000) (allowing habeas regarding post-order detention claim 
challenging “indefinite detention on constitutional principles.”); Hernandez v. Gonzales, 424 F.3d 42, 42 (1st Cir. 
2005) (controlled by Clark v. Martinez, 543 U.S. 371 (2005), which addressed habeas jurisdiction over continued 
post-order detention following Zadvydas v. Davis, 533 U.S. 678 (2001)) and Baez v. Bureau of Immigration & 
Customs Enforcement, 150 F. App’x 311, 312 (5th Cir. 2005) (per curiam) (same). 
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• Cases involving a challenge to an IJ’s determination at a bond hearing.9  Under the proper 
circumstances, constitutional challenges to bond determinations may be brought in 
district court following the exhaustion of administrative remedies.   
 

• Cases from other circuits involving challenges to whether the removal order even 
exists.10   
 

• Cases recognizing a potential remedy pursuant to Bivens v. Six Unknown Named Agents 
of Fed. Bureau of Narcotics, 403 U.S. 388, rather than relief in habeas.11   

 
• Citizenship claims.12 

Notwithstanding Petitioner’s voluminous discussion of distinguishable cases, Petitioner 

fails to respond to Respondents’ citation to cases evidencing the channeling of claims similar to 

Petitioner’s in petitions for review.  See Dkt. 52 at 19.13  In sum, and as more fully set forth 

below, there is no valid reason why Petitioner should be able to bypass the administrative 

process established by Congress to resolve his claims, and this Court should dismiss his petition. 
 

  

                            
9 See, e.g., Singh v. Holder, 638 F.3d 1196, 1202 (9th Cir. 2011).   

10 See, e.g., Madu v. U.S. Att’y Gen., 470 F.3d 1362, 1368 (11 Cir. 2006) (challenging existence of removal order in a 
petition for review); Kumarasamy v. U.S. Att’y Gen., 453 F.3d 169, 172 (3d Cir. 2006) (finding habeas jurisdiction 
over challenge to existence of removal order); but see Rafelo v. Wilson, 471 F.3d 1091 (9th Cir. 2006) (applying § 
1252(b)(9) to find that Rafelo’s challenge “contests the action the government intends to take to remove or deport her 
from the United States,” and holding that similar claims should be channeled to petitions for review). 

11 See, e.g., Kawi Fun Wong v. United States, 373 F.3d 952, 964 (9th Cir. 2004); Argueta v. U.S. Immigration & 
Customs Enforcement, No. 08-1652 (PGS), 2009 WL 1307236, at *14 (D.N.J. May 7, 2009); Diaz-Bernal v. Myers, 
758 F. Supp. 2d 106, 124 (D. Conn. 2010); El Badrawi v. Dep’t of Homeland Sec., 579 F. Supp. 2d 249, 265-66, 269 
(D. Conn. 2008).  Petitioner mistakenly cites Wong and Argueta as finding jurisdiction in habeas.  Dkt. 46 10, 11-12; 
Dkt. 57 at 7 n.6. 

12 See, e.g., Flores-Torres v. Mukasey, 548 F.3d 708, 711 (9th Cir. 2008); Kellici v. Gonzales, 472 F.3d 416, 420 (6th 
Cir. 2006); Villegas-Sarabia v. Johnson, 123 F. Supp. 3d 870, 895 (W.D. Tex. 2015) (challenging detention where 
there was a final order and claim to U.S. citizenship based on constitutional challenge to citizenship statute). 

13 See Dkt. 52 at 19 (citing Lopez-Rodriguez v. Mukasey, 536 F.3d 1012, 1017, 1019 (9th Cir. 2008) (reversing the 
BIA and remanding with instruction to dismiss removal proceedings on the grounds that the Government’s entry into 
a residence did not satisfy the Fourth Amendment); Gonzales-Rivera v. I.N.S., 22 F.3d 1441, 1449, 1451 (9th Cir. 
1994) (reversing the BIA on the grounds that the officer stopped petitioner solely on the basis of his Hispanic 
appearance and explaining that bad faith constitutional violations are necessarily egregious); Yao v. I.N.S., 2 F.3d 317, 
319, 322 (9th Cir. 1993) (holding that a claim that the Government violated a petitioner’s equal protection rights by 
initiating deportation proceedings while her application for legalization was pending was “cognizable, but without 
merit”)). 
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A. The REAL ID Act does not violate the Suspension Clause because it provides for 
an adequate substitute to habeas review.  

Although Petitioner is not directly challenging the constitutionality of the REAL ID Act, 

he suggests that this Court must find the statutory channeling provisions do not apply to him to 

avoid an interpretation of the statute that would run afoul of the Suspension Clause.  See Dkt. 57 

at 1-2, 8, 11. 

But this claim has already been addressed by the Ninth Circuit, which held that “the 

REAL ID Act is not an unconstitutional suspension of the writ because the new statutory scheme 

provides an adequate substitute by allowing judicial review of the final order of removal through 

the courts of appeals” of “constitutional claims or questions of law.”  See Iasu v. Smith, 511 F.3d 

881, 886-87 (9th Cir. 2007) (citing 8 U.S.C. § 1252(a)(2)(D) and INS v. St. Cyr, 533 U.S. 289, 

314 n.38 (2001) (“St. Cyr also indicated that habeas relief might not be required if Congress 

provided ‘an adequate substitute through the courts of appeals.’”)); see also Singh v. Mukasey, 

533 F.3d 1103, 1106-07 (9th Cir. 2008) (holding that “a petition for review with the court of 

appeal constitutes an adequate substitute” where “[a]n adequate substitute for habeas corpus 

must fulfill the traditional role of the writ, which is to give the petitioner ‘a meaningful 

opportunity to demonstrate that he is being held pursuant to “the erroneous application or 

interpretation of relevant law”’”) (quoting Boumediene v. Bush, 553 U.S. 723, 779 (2008)); cf. 

Puri v. Gonzales, 464 F.3d 1038, 1042 (9th Cir. 2006) (“We hold that the Suspension Clause is 

not violated by judicial review by this court of Puri’s constitutional challenges to his removal 

order because the Suspension Clause does not demand an evidentiary hearing before an Article 

III court in lieu of judicial review of the administrative proceeding”)).14   

Thus, Iasu disposes of Petitioner’s arguments regarding the Suspension Clause.15    
 

                            
14 Oddly, Petitioner argues that the Government does not dispute that “withdraw[ing] federal courts’ habeas 
jurisdiction over immigration cases would pose serious Suspension Clause concerns.”  Dkt. 57 at 11, citing Dkt. 46 at 
12-15.  However, the document to which Petitioner cites is Petitioner’s own jurisdiction brief, not Respondents, and 
the quote cited is from St. Cyr, not anything that Respondents stated in this matter. 

15 Petitioner’s reliance on Trinidad y Garcia v. Thomas, 683 F.3d 952, 956 (9th Cir. 2012), is misplaced.  Dkt. 57 at 
12, citing Trinidad, 683 F.3d at 956.  There, the Ninth Circuit looked to the legislative history of the REAL ID Act 
to hold that “the REAL ID Act’s consolidation of judicial review of immigration matters has no effect on federal 
courts’ habeas jurisdiction over claims made in the extradition context.”  Id. at 958–59. 
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B. The channeling provisions in the REAL ID Act are not limited to cases in which 
an IJ has already entered an order of removal.  

The text of the REAL ID Act does not contain any language limiting the channeling 

provisions to circumstances in which an order of removal already exists.  To the contrary, 8 

U.S.C. § 1252(b)(9) states, in relevant part: 
 
Judicial review of all questions of law and fact, including interpretation and 
application of constitutional and statutory provisions, arising from any action 
taken or proceeding brought to remove an alien from the United States under this 
subchapter shall be available only in judicial review of a final order under this 
section . . . . [N]o court shall have jurisdiction by habeas corpus . . . to review such 
an order or such questions of law or fact.   

8 U.S.C. § 1252(b)(9) (emphases added).  Reading the scope of 8 U.S.C. § 1252(b)(9) as limited 

to final orders of removal would negate the second sentence in this provision which expressly 

precludes habeas review of orders or “questions of  law or fact” that arise from any action taken 

or proceeding brought to remove an alien.  When Congress added this second sentence to 8 

U.S.C. § 1252(b)(9) through the REAL ID Act, it “intended to preclude all district court review 

of any issue raised in a removal proceeding.”  See J.E.F.M., 837 F.3d at 1034 (citing H.R. Rep. 

No. 109-72, at 173). 

Petitioner acknowledges that Respondents have cited two published cases in which the 

Ninth Circuit has applied the channeling provisions even though there was no final order of 

removal.  Dkt. 57 at p. 13 (citing J.E.F.M. and Sissoko v. Rocha, 509 F.3d 947 (9th Cir. 2007)).16  

Petitioner fails to acknowledge where claims like Petitioner’s were appropriately channeled 

without first seeking district court review.  See supra note 13. 

In addition, district courts analyzing this question have reached the same conclusion as 

the Ninth Circuit.  See, e.g., Castro-Castro v. Bardini, No. C 10-5453 MMC, 2011 WL 2295176, 

at *3 (N.D. Cal. June 9, 2011) (“[A]lthough, to date, no order of removal has issued, the absence 

                            
16 It is true that many of the Ninth Circuit cases addressing the scope of the channeling provisions in the REAL ID 
Act occur under circumstances in which there already is a final order of removal.  See, e.g., Singh v. Holder, 638 F.3d 
1196 (9th Cir. 2011).  But that just underscores the extraordinary nature of Petitioner’s request for relief – seeking 
relief from the district court before the IJ has made any rulings in the proceedings.  Moreover, because federal courts 
cannot issue advisory opinions, prior decisions that involved a final order of removal necessarily could not address 
whether the channeling provisions apply in the absence of such an order.    
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thereof does not serve to take the case out of the REAL ID Act.”); Mandour v. Holder, No. C 09-

05964, 2010 WL 1338091, at *3 (N.D. Cal. April 5, 2010) (“[a]lthough there is as yet no final 

order of removal from which petitioner may seek Ninth Circuit review, the INA’s ‘zipper clause’ 

prevents this Court from hearing any challenge to the government actions that have placed 

petitioner’ in removal proceedings”); see also Alcaraz v. Napolitano, No. C-11-3716 MMC, 

2011 WL 5085495, at *3 (N.D. Cal. Oct. 25, 2011) (finding that the district court lacked 

jurisdiction under the REAL ID Act even though “removal proceeding were ongoing”).17  

Despite the text of 8 U.S.C. § 1252(b), its legislative purpose, binding Ninth Circuit 

precedent, and district court decisions expressly addressing the question, Petitioner continues to 

insist that 8 U.S.C. § 1252(b) is inapplicable to constitutional claims if there is no order of 

removal at the time.  See Dkt. 57 at 6, 12-13.  Petitioner offers no rationale for why this Court 

should limit the scope of the channeling provisions of the REAL ID Act under these 

circumstances.  Such a limitation would be particularly inappropriate in the context of removal 

proceedings because it would create an incentive for a detained individual in removal 

proceedings to file a habeas petition in district court to get emergency relief before the 

immigration judge holds a bond hearing and subsequently rules on the merits of his claims and 

potentially enters a final order of removal.  In sum, 8 U.S.C. §§ 1252(a)(5) and (b)(9) channel to 

the circuit courts all question of law (including constitutional claims) that arise from any action 

taken or proceeding brought to remove an alien irrespective of whether there is a final order of 

removal.  
 

C. Petitioner’s constitutional claims are intertwined with the removal proceedings 
and are the very claims that would be raised in a petition for review upon 
completion of proceedings.  

It is undisputed that 8 U.S.C. § 1252(b)(9) is not without limitation and its scope does not 

extend to “claims that are independent of or collateral to the removal process . . . .”  J.E.F.M., 

837 F.3d at 1032. 

                            
17 In Alacaraz, there was a final order of removal at one time, but it was vacated prior to the federal district court 
ruling on the motion to dismiss for lack of jurisdiction.  2011 WL 5085495 at *3.  
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Courts distinguish between claims that “arise from” removal proceedings – “which must 

be channeled through the PFR process” – and “claims that are collateral to, or independent of, 

the removal process.”  Id. (providing examples of the differences between the two types of 

claims).  This distinction “will turn on the substance of the relief that a plaintiff is seeking.”  

Martinez v. Napolitano, 704 F.3d 620, 622–23 (9th Cir. 2012) (citations omitted). 

Courts ask whether a petitioner “[has had] his day in court and an opportunity to argue 

‘all questions of law and fact’ arising from his removal proceedings.”  Id. at 623 (citing Morales-

Izquierdo, 600 F.3d 1076, 1082 (9th Cir. 2010) (overruled in part on other grounds by Garfias–

Rodriguez v. Holder, 702 F.3d 504, 516 (9th Cir. 2012) (en banc)).18  It is clear from Ninth 

Circuit precedent that a petitioner cannot avoid the scope of the 8 U.S.C. § 1252(b)(9) simply by 

carefully drafting a petition to avoid framing his claim as a challenge to removal.19  See 

Martinez, 704 F.3d at 623 (holding that it does not matter how the claim “is framed” for 

purposes of determining whether jurisdiction is proper under the REAL ID Act); Singh, 638 F.3d 

at 1211 (explaining, in the context of an alien challenging his detention, that “determining when 

the REAL ID Act preempts habeas jurisdiction require a case-by-case inquiry turning on a 

practical analysis.”).20 

Here, Petitioner is not merely seeking release from custody while proceedings are 

pending but is instead raising constitutional challenges to the actions taken by the Department of 

                            
18 See also Estrada v. Holder, 604 F.3d 402 (7th Cir. 2010), in which the Seventh Circuit affirmed the district court’s 
dismissal of petitioner’s complaint by holding that the claims “raised by a petitioner in his petition for review and his 
complaint have the same objective,” and that “[i]f Cueto Estrada obtains the relief he seeks [in the district court], the 
order of removal entered by the IJ and affirmed by the BIA-which rested on the conclusion that Cueto Estrada is no 
longer a lawful permanent resident-would necessarily be flawed.”  Id. at 408. 

19 Nor would Petitioner’s contention that he is challenging a “pattern and practice of constitutional or statutory 
violations,” change the Court’s analysis.  Pet.’s Opp. at 15, n.14; J.E.F.M., 837 F.3d at 1036 (holding that the 
challenges to INA procedures and practices allowed in McNary v. Haitian Refugee Ctr., et al., 498 U.S. 479, 494 
(1991), “do not provide an avenue for litigant to circumvent an unambiguous statute,” like 8 U.S.C. § 1252(b)(9)); id. 
at 1038 (“We conclude that §§ 1252(a)(5) and 1252(b)(9) channel review of all claims, including policies-and-
practices challenges, through the PFR process whenever they ‘arise from’ removal proceedings”).   

20 In Singh v. Holder, an alien “who remained in continuous custody” was still barred from asserting claims even 
though “as a technical matter” he sought “relief from immigration detention without asking the court to exercise 
jurisdiction over his final order of removal . . .”  638 F.3d at 1201, 1211.  In contrast, the portion of his habeas petition 
that raised constitutional and legal claims with respect to his bond hearings were not barred by the REAL ID Act.  See 
id. at 1200.   
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Homeland Security (“DHS”) to arrest him, to revoke his deferred action, to seek to remove him, 

and to seek to discretionarily detain him pending the conclusion of those removal proceedings.  

See Dkt. 57 at 2-6.  Thus, there is little question that Petitioner is challenging DHS’s exercise of 

its prosecutorial discretion with respect to him.  Id. at 3-4.  He seeks not only his immediate 

release, but also an injunction barring DHS from arresting him in the future (such as in 

connection with a potential future removal order) and a declaratory judgment for the benefit of 

non-parties who are beneficiaries of deferred action.  See Dkt. 41 “Prayer for Relief.” 

Petitioner’s claims, such as his argument that the Fifth Amendment shields him from 

removal, are not independent of, or collateral to, Petitioner’s removal proceedings.  See J.E.F.M., 

837 F.3d at 1032.  Rather, they go directly to the heart of those proceedings and are the very 

constitutional claims that he might raise in a future petition for review.  See id. at 1033; cf. 8 

U.S.C. § 1252(a)(2)(D) (providing for review of constitutional claims through a petition for 

review filed in circuit court).  Thus, Petitioner’s claims must be channeled through the removal 

process.  Just as the plaintiff in Martinez could not avoid the scope of 8 U.S.C. § 1252(b)(9) by 

framing his claim as an action under the Administrative Procedure Act, 704 F.3d at 623, so too, 

here, Petitioner cannot rely on artful pleading to avoid the scope of 8 U.S.C. § 1252(b)(9) by 

framing his constitutional claims as a challenge to detention.   
 

D. Alternatively, and to the extent the Court find that Petitioner’s claims are collateral 
to removal proceedings, the Court cannot redress Petitioner’s injuries, and he lacks 
standing. 

1. Release is not the proper remedy for alleged Fourth Amendment violations.  

In his Response, despite prompting from this Court, Dkt. 55 at p. 2, Petitioner does not 

cite any authority for the proposition that a petitioner can seek release through a habeas petition 

on the grounds that his arrest was in violation of the Fourth Amendment.  As a general matter, 

the “remedy for unlawful arrest in violation of the Fourth Amendment is suppression of 

evidence” – but not release.  Amezcua-Gonzalez v. Lobato, No. C16-979-RAJ-JTD, 2016 WL 

6892934, at *2 (W.D. Wash. Oct. 6, 2016); see generally, Dkt. 57 at 14 (in which Petitioner 

appears to recognize individuals can challenge their arrest in “actual removal proceedings”). 

Petitioner may seek this relief by filing a Motion to Suppress in immigration court. 
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If a petitioner is currently being detained in both accordance with statute (including, for 

example here, 8 U.S.C. § 1226(a)) and the Constitution, then it is unclear how a court can order 

the petitioner released based on prior conduct by the Government.  While a litigant could 

conceivably be entitled to some form of relief for earlier allegedly unconstitutional conduct,21 the 

litigant would not be entitled to immediate release through a habeas petition. 
 

2. While declaratory and injunctive relief may be appropriate in certain 
circumstances, Petitioner lacks standing to seek such relief here.22  

Prospective equitable remedies, such as declaratory and injunctive relief, are “unavailable 

absent a showing of irreparable injury, a requirement that cannot be met where there is no 

showing of any real or immediate threat that the plaintiff will be wronged again – a ‘likelihood 

of substantial and immediate irreparable injury.’”  Hodgers-Durgin, 199 F.3d at 1042 (citing City 

of Los Angeles v. Lyons, 461 U.S. 95, 11 (1983)); id at 1044 (holding that “[i]n suits seeking both 

declaratory and injunctive relief against a defendant’s continuing practices, the ripeness 

requirement serves the same function in limiting declaratory relief as the imminent-harm 

requirement serves in limiting injunctive relief.”).  

Here, Petitioner argues that his arrest violated the Fourth and Fifth Amendments.  

Respondents disagree.  But even assuming arguendo that Petitioner’s allegations are true, he 

cites no authority for the proposition that this would provide standing for him to seek an 

injunction against a future hypothetical arrest.  Rather, such a future arrest (if it ever occurred), 

would be evaluated under the facts surrounding that arrest.  Similarly, Petitioner seeks 

prospective declaratory relief, not only on his own behalf, but on behalf of DACA beneficiaries 

nationwide.  He cites no authority that he has standing to act as an advocate for these individuals, 

                            
21 A litigant could seek relief for money damages, but there are significant limitations on such a claim.  See Sissoko v. 
Rocha, 509 F.3d 947, 951 (9th Cir. 2007) (holding that 8 U.S.C. § 1252(g) barred claims for damages in Bivens, and 
recognizing the importance of “administrative and judicial avenues of review and potential redress for the deportation 
proceedings that were, at least in largest part, the harm resulting from the claimed violations.”); Mirmehdi v. United 
States, 689 F.3d 975, 982 (9th Cir. 2012) (“We are unpersuaded by the Mirmehdis’ assertions they are nonetheless 
entitled to a Bivens remedy . . .”).  In any event, Petitioner is not seeking money damages here, and this Court need 
not answer this question today.    

22 Although Respondents did not raise standing in their motion to dismiss, Petitioner’s response restates his claims 
and makes clear that Petitioner may also lack standing.  The Court may determine that it lacks subject matter 
jurisdiction at any time.  Fed. R. Civ. P. 12(h)(3).   
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especially not in the context of a habeas claim.23  In any event, this Court need not decide these 

issues here today because Petitioner can raise them with the Ninth Circuit in a subsequent 

petition for review.  J.E.F.M, 837 F.3d at 1031.  
 
II. If the Court finds that it has jurisdiction over this matter, it should deny Petitioner’s 

motion for an emergency bail hearing and instead require Petitioner to seek a bond 
hearing before an Immigration Judge. 

The Court has already denied Petitioner’s claim for immediate release, explaining that he 

must first seek release from an IJ.  Dkt. 39 at 1.  In his Response, he provides no rationale for 

this Court to alter this initial ruling, and there is no need for Respondents to repeat argument they 

previously made.24  Even if Petitioner’s release from custody would not resolve all of the claims 

in this case, it would moot out his claim for immediate release and Petitioner has provided no 

explanation for why he did not avail himself of the remedy that Congress provided.  See 8 U.S.C. 

§ 1226(a).  

In his Response, Petitioner relies heavily on Flores-Torres v. Mukasey, 548 F.3d 708, 711 

(9th Cir. 2008).  Dkt. 57 at 6-9.  But Flores-Torres involved a habeas petitioner who was 

bringing a claim of U.S. citizenship.  Id. at 8.  Because neither 8 U.S.C. § 1226 nor any other 

statute authorizes the detention (let alone the removal) of U.S. citizens, the Ninth Circuit 

reasoned that the petitioner could bring his claim in district court.  Id.  Flores-Torres is also 

distinguishable because Torres was detained under the mandatory detention statute, 8 U.S.C. 

§ 1226(c).  Id. at 9.  But nowhere in his Response does Petitioner offer an explanation for why 

that reasoning should apply in the context of a claim by an individual without lawful status who 

is challenging the revocation of deferred action.  Cf. Mirmedhdi, 689 F.3d at 981 (“It is well 

established that immigrants’ remedies for vindicating the rights which they possess under the 
                            
23 Nor do Petitioner’s claims that there are similarly situated individuals or allegations of a policy or practice save 
jurisdiction over these claims here.  Hodgers-Durgin, 199 F.3d at 1045 (“Any injury unnamed members of this 
proposed class may have suffered is simply irrelevant to the question whether the named plaintiffs are entitled to the 
injunctive relief they seek.”). 

24 To the extent Petitioner raises new arguments or evidence, among other things, courts accept written memorandum 
decisions of bond hearings and records of bond hearings in lieu of transcripts.  See Singh, 638 F.3d at 1208; Prieto-
Romero v. Clark, No. C06-786RSL, 2007 WL 1430274, at *1 (W.D. Wash. May 15, 2007), aff’d, 534 F.3d 1053 (9th 
Cir. 2008).  Additionally, Petitioner’s allegation that he was “put in isolation for almost thirty minutes” is not supported 
by his own declaration.  See Dkt. 57 at 5 (citing Dkt. 35-1 ¶¶ 19-27).    
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Constitution are not coextensive with those offered to citizens”).  There is no question that DHS 

has the statutory discretion to detain aliens during the pendency of their removal proceedings.  

See 8 U.S.C. § 1226(a).  And, bond determinations, under the proper circumstances, can be 

reviewed in habeas for constitutional or legal errors.  See Leonardo v. Crawford, 646 F.3d 1157, 

1160 (9th Cir. 2011). 

In sum, the parties in this action have very different understandings of the facts.  In light 

of these differences, the appropriate course forward requires the immigration judge to conduct a 

bond hearing to resolve these differences and to determine whether Petitioner should be released.  

To the extent that, in the future, Petitioner concludes that the bond hearing was constitutionally 

deficient – in a manner separate and apart from his removal proceedings – he can raise that claim 

with the district court at a later date.  
 
 
DATED: March 7, 2017  
 
Respectfully submitted,  
 
CHAD A. READLER  
Acting Assistant Attorney General  
 
WILLIAM C. PEACHEY  
Director  

 
 
/s/ Jeffrey S. Robins  
JEFFREY S. ROBINS  
Assistant Director  
U.S. Department of Justice  
Civil Division  
Office of Immigration Litigation  
District Court Section  
P.O. Box 868, Ben Franklin Station  
Washington, D.C. 20044  
Phone: (202) 616-1246  
Fax: (202) 305-7000  
Email: jeffrey.robins@usdoj.gov  
 
AARON S. GOLDSMITH  
Senior Litigation Counsel  
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I HEREBY CERTIFY that on March 7, 2017, I electronically filed the foregoing 

document with the Clerk of the Court using CM/ECF. I also certify that the foregoing document 

should automatically be served this day on all counsel of record via transmission of Notices of 

Electronic Filing generated by CM/ECF. 

/s/ Jeffrey S. Robins 
Jeffrey S. Robins 
Assistant Director 
U.S. Department of Justice 
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