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 Re: United States of America v. City of Seattle, No. C12-1282-JLR 

 

Your Honor: 

 

At last Tuesday’s status conference, you asked the City to provide the list it offered at footnote 78 of its June 

21 brief in support of its police accountability ordinance (“Ordinance”). Footnote 78 offers a list of provisions 

that are “unchanged from the Filed Legislation, were previously reviewed and approved, and do not require 

collective bargaining,” provisions that took effect on July 1, 30 days after the Mayor signed the Ordinance. 

Jun. 21 Br. (Dkt. # 396) at 24-25. The Court also asked for more than footnote 78 offers: a “full list of 

provisions which are subject to collective bargaining.” Jul. 18 Status Conf. Transcript (“Tr.”) (Dkt. # 407) at 

13.  

 

As it works to provide the Court with a more complete response, the City renews its request that the Court give 

expedited consideration to two portions of the Ordinance (hereinafter “Selection Provisions”) governing the 

selection and appointment of the Director of the Office of Police Accountability (“OPA”) and the Inspector 

General for Public Safety (“IG”). Ordinance (Dkt. # 396-1) at 24 (§ 3.29.115(A)-(B)), at 48 (§ 3.29.230(A)-

(B)). The Department of Justice has consented to this request. Jun. 21 Br. (Dkt. # 396) at 25. 

 

The IG and OPA Director are vital to the City’s implementation of the remainder of the Ordinance, and the 

national selection process for each position will take months. Any delay in the selection process will delay the 

implementation of the remainder of the Ordinance. The City is prepared to have ten people on two seven-

member subcommittees (some of the ten would serve on both subcommittees), one responsible for the IG 

search and the other for the OPA Director search. Each of the subcommittees would have four members from 

the Mayor’s Office and the City Council, two from the Community Police Commission (“CPC”), and one from 

SPD’s command staff. 

 

The City’s request is likely made in an excess of caution: the Selection Provisions are essentially unchanged 

from the Filed Legislation that was the subject of the Court’s January 6, 2017 order. The Court ordered 

additional review only to the extent that the enacted Ordinance “contains provisions that the court has not 

already approved or that the court has disapproved.” Jan. 6, 2017 Ord. (Dkt. # 357) at 5 n.3. The only arguably 

substantive change between the Filed Legislation and the Ordinance with respect to the Selection Provisions is 

the mandate that at least 25 percent of the search committee for each position be comprised of members of the 

CPC. Compare Filed Legislation (Dkt. # 328-1) at 8-9 (§ 3.29.020(C)(1)-(3)) with Ordinance (Dkt. # 396-1) at 

24 (§ 3.29.115(A)-(B)); Filed Legislation at 26-27 (§ 3.29.114(A)-(C)) with Ordinance at 48 (§ 3.29.230(A)-

(B)). The Ordinance also mandates that the “public safety committee” is responsible for the nomination of the 

IG, whereas the Filed Legislation placed that responsibility with a “three-member Special Committee of the 

City Council.” Compare Filed Legislation at 8-9 (§ 3.29.114(A)) with Ordinance at 48 (§ 3.29.230(B)). The 

Ordinance explains elsewhere that the “[p]ublic safety committee is the City Council committee responsible 

for public safety matters,” Ordinance at 17 (§ 3.29.020), which is currently the Gender Equity, Safe 

Communities & New Americans Committee (“GESCNA”). The Filed Legislation permitted the delegation of 

the IG nomination to GESCNA and search committees with at least 25% of their membership drawn from the 

CPC, but did not mandate either approach. 
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The City’s request as to the Selection Provisions provides an opportunity to bring into sharper focus the role of 

collective bargaining in the implementation of the Ordinance. The City has often referred to provisions that 

“require collective bargaining” (e.g., Jun. 21 Br. at 24) and the Court has requested a list of provisions “subject 

to collective bargaining” (Jul. 18 Tr. at 13). I want to be more precise on the City’s behalf than I have been: 

every provision of the Ordinance is at least subject to a demand for bargaining. 

 

The scope of a public employer’s duty to bargain begins with a determination of whether the matter at issue is 

a mandatory subject (a matter of direct concern to personnel, including wages, hours, and working conditions) 

or a permissive subject (a matter with only remote impacts on personnel, or that fall within management 

prerogatives). Int’l Ass’n of Fire Fighters v. PERC, 113 Wn.2d 197, 200 (1989). An employer must bargain a 

mandatory subject to agreement or impasse (and post-impasse interest arbitration, for eligible unions); it need 

not do so for permissive subjects. Kitsap Cty. v. Kitsap Cty. Corr. Officers’ Guild, Inc., 179 Wn.App. 987, 997 

(2014). Unilateral action on a mandatory subject is generally unlawful. See, e.g., Island Cty. Sheriff’s Guild v. 

Island Cty., No. 25133-U-12, 2016 WL 3388141 (PERC, Jun. 6, 2016). An employer may act unilaterally on 

permissive subjects, but it is nonetheless required after implementation to continue bargaining any union-

identified effects of that decision on mandatory subjects. Kitsap Cty., 179 Wn.App. at 997-98; Int’l Ass’n of 

Fire Fighters, 113 Wn.2d at 201. For the many issues that defy easy classification as mandatory or permissive 

subjects, a balancing test applies, one that weighs the relationship of the issue to wages, hours, and working 

conditions against the “extent to which the subject lies ‘at the core of entrepreneurial control’ or is a 

management prerogative.” Kitsap Cty., 179 Wn.App. at 998 (quoting Int’l Ass’n of Fire Fighters, 113 Wn.2d 

at 203). Complicating matters is the Washington Supreme Court’s directive that PERC not draw bright lines 

between mandatory and permissive subjects, and instead decide scope-of-bargaining issues with “case-by-case 

adjudication….” Int’l Ass’n of Fire Fighters, 113 Wn.2d at 203 (concluding that PERC “abdicated its 

fundamental responsibility to determine the scope of mandatory bargaining” by declaring equipment 

staffing levels a categorically nonmandatory subject). 
 

Because no provision of the Ordinance is categorically exempt from bargaining, perhaps a more meaningful 

distinction to the Court is between those provisions that the City will implement without awaiting collective 

bargaining and those that it will bargain before implementing. 

 

Unless the Court deems the Selection Provisions inconsistent with the Consent Decree, the City will continue 

to implement the Selection Provisions without awaiting bargaining. Balancing the factors noted above, the City 

has concluded that the relationship of the Selection Provisions to mandatory subjects is modest in comparison 

to the City’s management prerogatives. See Int’l Ass’n of Fire Fighters v. City of Yakima, No. 6073-U-85-

1137, 1986 WL 327125, at *2-3 (PERC 1986) (affirming preliminary ruling that management’s change to 

selection criteria for non-bargaining unit position was not subject to mandatory bargaining). The City will 

provide the unions with notice of its implementation, and it will be obligated to honor a union’s request to 

bargain any effects it identifies of the Selection Provisions on mandatory subjects.  

 

Although not at issue in the Ordinance, the City’s recent actions implementing body-worn video for SPD 

patrol officers also illustrate the City’s bargaining obligations. The Court on July 18 noted that a day earlier, 

the Mayor had issued an Executive Order (“EO”) mandating the implementation of the body-worn video 

program. The EO does not, however, mean that the unions cannot demand bargaining. Indeed, the Seattle 

Police Management Association has already asserted that “multiple issues identified in the [EO] are mandatory 

subjects of bargaining,” (Jul. 20 letter, attached) and has demanded that the City cease and desist from 

implementing the Order. The Seattle Police Officers’ Guild, whose members include the patrol officers 

directly impacted by the Order, filed an unfair labor practice complaint contending that the City had failed to 

meet its bargaining obligations and demanding that the City discontinue the body-worn video program pending 

additional bargaining. Jul. 24 ULP Compl., attached. In short, even where the City acts unilaterally on what it 

deems to be a permissive subject, a union can seek a ruling that it is a mandatory subject. I note, however, that 

the EO expressly acknowledges that the Court’s orders informed the Mayor’s decision to implement the 
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