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1 I INTRODUCTION 

2 Seeing the wisdom in Justice Brandeis' famous statement that the States and their 

3 subdivisions are the "laborator[ies]" of democracy,' the City of Seattle passed a first-of-its-kind law 

4 seeking to empower independent contractors. Uber seeks to derail this law through a rulemaking 

5 challenge. This case does not involve the wisdom or the efficacy of that law, despite Uber's critiques. 

6 Rather, this case involves rules relating to this law. This Court's review of the City's rulemaking 

7 process and the rules promulgated thereunder is very limited and highly deferential. 

8 At the threshold, Uber must demonstrate both that it has no other readily available legal 

9 remedy and that it has standing to bring each of its claims. Uber cannot demonstrate either. Even 

10 assuming Uber could overcome these hurdles, it cannot show that the challenged actions are not 

11 arbitrary and capricious. It is undisputed that Uber had notice of the rules and the chance to comment 

12 on them; in fact, Uber did comment on them, numerous times. It is likewise undisputed that Uber 

13 and others understood what the Director of the Department of Finance and Administrative Services 

14 (Director) proposed to do, and that he considered the comments received during a ten-month long 

15 rulemaking process. That Uber does not like the outcome of that process or finds the final rules 

16 frustrating, without more, is not grounds for this Court to determine that the Director's actions were 

17 wholly unreasonable and in willful disregard of the facts. Uber's petition must therefore be denied. 

18 II STATEMENT OF FACTS 

19 A. The City Council's Ordinance. 

20 On December 14, 2015, the Seattle City Council enacted the Ordinance Relating to Taxicab, 

21 Transportation Network Company, and For-Hire Vehicle Drivers (Ordinance), in order "to ensure 

22 

23 1 New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting). 
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1 safe and reliable for-hire and taxicab transportation service." Ordinance, Sec. 1(C) (Pet., App. A). 

2 The Council explained that "driver coordinators"—the term used by the Ordinance to describe 

3 entities that provide for-hire transportation services to the public—"establish the terms and 

4 conditions of their contracts with their drivers unilaterally, and may impose changes ... without 

5 prior warning [to] or discussion" with their drivers. Id. Sec. 1(E). In the Council's legislative 

6 judgment, this can adversely affect drivers' ability to provide "safe, reliable, stable, cost-effective, 

7 and economically viable" transportation service, and lead to unrest and service disruptions. Id. Sec. 

8 1(E), (F). The Council determined that providing a means through which for-hire drivers could 

9 address the terms and conditions of their contractual relationships collectively would improve the 

10 safety and reliability of for-hire transportation services by, among other things, reducing turnover, 

11 increasing driver commitment and experience, and alleviating the pressure drivers face to provide 

12 transportation services in an unsafe manner (such as by working too many hours, operating vehicles 

13 at unsafe speeds, or ignoring necessary maintenance). Id. Sec. 1(I), (J). The Council's authority to 

14 enact the Ordinance was provided by RCW 46.72.001 and RCW 81.72.200, which authorize Seattle 

15 to regulate for-hire companies to ensure safety and reliability.2  

16 To advance these legislative goals, the Ordinance establishes a process by which independent 

17 contractor drivers who contract with Seattle's "driver coordinators" (taxis, transportation network 

18 companies (TNCs), and for-hire providers) may designate an "Exclusive Driver Representative" 

19 (EDR) to negotiate with the driver coordinators. The Ordinance applies only to independent 

20 contractors, and expressly excludes any driver who is an "employee" for purposes of the National 

21 Labor Relations Act (NLRA). Ordinance, Sec. 6 (Pet., App. A). 

22 

23 
2  Uber does not challenge the City's authority to pass the Ordinance. 
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Although the Ordinance became law on January 22, 2016, only its anti-retaliation provision 

took effect before the January 17, 2017 "Commencement Date" (in late June 2016). The Department 

of Finance and Administrative Services (FAS), which implements and enforces the Ordinance, has 

not taken any action under that provision to date. See Declaration of Matt Eng (Eng Decl.), ¶ 58. It 

was only after the Commencement Date that (1) entities could apply to be "Qualified Driver 

Representatives" (QDRs), and the Director could grant or deny such applications;' (2) an approved 

QDR could then notify a driver coordinator of its intent to represent its drivers; (3) the driver 

coordinator would then have to give the QDR a list of "qualifying drivers"; (4) the QDR could then 

seek support from qualifying drivers in order to become an EDR; (5) the City would then evaluate 

whether the required majority showing was made; and (6), if the City certifies that it was, the EDR 

and driver coordinator would then commence negotiations. SMC 6.310.735.C, D, F, H. 

B. The City's ten-month long rulemaking process. 

The Ordinance provides the Director with broad rulemaking authority to promulgate rules 

deemed "necessary, appropriate, or convenient" to administer this Ordinance, but only requires rules 

on the definition of "qualifying driver," QDR designation, standards and procedures for submitting 

statements of interest in certifying an EDR, subjects of bargaining and standards and procedures for 

decertifying an EDR. See SMC 6.310.110, 6.310.735.B, F.1, H.1, LA; Eng Decl., ¶ 5. 

The proposed rules were developed during a rulemaking process that started in February 

2016 and continued until the four draft rules were published for public comment on November 23, 

3 A QDR is an "entity that assists for-hire drivers operating within the City for a particular driver 
coordinator in reaching consensus on desired terms of work and negotiates those terms on their 
behalf with driver coordinators." SMC 6.310.110. The parties to this litigation have agreed that the 
Director will not make any final decisions on QDR applications until a ruling issues. 
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2016. During this time, interested stakeholders had ample opportunity to participate in the 

rulemaking process. The Director solicited public input through the following means: 

• Requesting driver and vehicle data from companies to supplement records already in the 
City's possession, see Eng Decl., T 16. 

• Offering a dedicated City email to receive comments regarding collective bargaining, posted 
on the FAS Taxis, For-hires, and Transportation Network Companies website, see id., ¶ 48. 

• Holding three workshops indifferent locations to receive driver input, see id., ¶ 21. 

• Offering four separate workshops for management feedback, see id., ¶ 21. 

• Prior to the workshops, providing drivers and management with detailed questions to guide 
discussion and obtain input regarding qualifying drivers, QDRs, receiving and verifying 
driver statements of interest, and subjects of bargaining, see id., T 21. 

• Twice presenting to the Seattle Council Education, Equity and Governance Committee and 
hearing public comment, see id., ¶¶ 27, 28. 

• After receiving stakeholder input on the questions, issuing a survey to gather data directly 
from drivers, see id., ¶T 29-33. 

• Posting draft rules and receiving written comments over 13 days, see id., ¶¶ 46, 47. 

• Holding a public meeting to receive oral comments, see id., ¶ 47. 

C. The "qualifying driver" rule. 

To establish which conditions must be satisfied to be a qualifying driver, the original 

Ordinance instructed the Director to "consider factors such as the length, frequency, total number of 

trips, and average number of trips per driver completed by all the drivers who have performed 

trips..." as well as "any other factors that indicate that a driver's work for a driver coordinator is 

significant enough to affect the safety and reliability of for-hire transportation." SMC 6.310.110. In 

September 2016, the Council expanded those factors to include "standards established by other 

jurisdictions for granting persons the right to vote to be represented in negotiations pertaining to the 
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1 terms and conditions of employment." Eng Decl., ¶ 9. Absent from both ordinances is any express 

2 mandate to include in the definition of qualifying driver all drivers who would be covered by any 

3 agreement that resulted from collective negotiations. Id., ¶ 10, Exhibit B (Ordinance 125132). 

4 Instead, by requiring any negotiated agreement to cover all drivers for a particular operator but 

5 instructing the Director to adopt a definition of "qualifying driver" that includes only those drivers 

6 whose work is significant enough to affect the overall safety and reliability of the services provided 

7 by that operator, the Ordinance by its own terms contemplated that some of the drivers for each 

8 operator would not be considered "qualifying drivers." 

9 To establish those conditions, the Director reviewed for-hire industry data already in the 

10 City's possession, including data on the "typical" driver that the Director used to evaluate the 

11 experience of drivers applying for taxicab medallions. Id. ¶ 11. Eligibility for medallions requires 

12 minimum driving experience of 30 hours per week for 40 weeks per year for the preceding two 

13 years; this is "full-time" per SMC 6.310.330.L.2. Id. In the absence of data on the TNC industry, the 

14 Director used this "full-time" baseline as a reasonable starting point in defining "qualifying driver." 

15 Id., ¶ 12. The Director then calculated an average number of weekly trips that the "typical" for-hire 

16 driver might make, which resulted in an estimate of 24 trips/week (8 trips per 12-hour shift for 3 

17 shifts). Id., T 15. Using this rather conservative baseline, an April draft of the rule proposed requiring 

18 that "qualifying drivers" have driven at least 388 trips over a four-month period. M..,  Exhibit D (April 

19 draft of qualifying driver rule). 

20 Lacking driver-specific data from platforms other than taxicabs, the Director requested data 

21 on trips per driver from the TNCs and some for-hire vehicle companies. Id., ¶ 12, Exhibit E (Letters 

22 requesting data). Uber questioned the Director's authority to request such data, and Uber as well as 

23 other companies refused to provide it. See id., ¶ 17. 
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1 The Director held three workshops for drivers in June and July. Id., ~ 21. The workshops 

2 were geographically dispersed and included interpreters and translated materials. Id. The Director 

3 also held four workshops for management. Id. The workshops previewed the first round of topics to 

4 be covered by proposed rules, which were selected because they address topics necessary to permit 

5 the initial implementation of the Ordinance. Id., ¶ 19. As part of this process, Uber provided the 

6 Director with a complete set of proposed rules. Id., ¶ 24, Exhibit H (Uber's proposed rules). 

7 In October 2016, the Director texted surveys to for-hire drivers, M.., X33. After analyzing the 

8 survey results and using State public employment regulations for guidance, the Director modified 

9 his proposed definition. Specifically, he divided the "typical" driver formula (8 trips/12 hours x 3 

10 12-hour shifts per week=24 trips per week) by six, resulting in a requirement that drivers have driven 

11 an average of 4 trips per week. The Director did so based in part on his review of Washington 

12 Administrative Code 391-35-350, which provides that part-time employees working at least one- 

13 sixth of full time are eligible to be included in the same bargaining units as full-time employees. Id., 

14 ¶¶ 27, 35. Due to the for-hire transportation industry's high driver turnover, a tenure component 

15 requiring that qualifying drivers have driven for a coordinator for a certain period of time was added. 

16 That component was intended to help the Director identify those drivers who are likely to continue 

17 driving and whose contractual terms and conditions are therefore likely to affect that driver 

18 coordinator's safety and reliability. Id., ¶ 36. In November, following a second request, Uber orally 

19 shared certain data with the Director, and the Director concluded that the data was not inconsistent 

20 with the survey results. Id., ¶ 42. The data appeared to demonstrate that a majority of Uber drivers 

21 would meet the envisioned trip and tenure thresholds. See id. Uber, however, refused to provide the 

22 Director with any written data to support its oral statements or even with a copy of its PowerPoint 

23 presentation, so the Director could not verify Uber's statements. See id. 
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1 Based on review of this data and the feedback received from Uber and others over several 

2 months, the Director preliminarily determined in November 2016 that a qualifying driver should be 

3 defined as one who drove 104 trips for a particular driver coordinator in any six-month period in the 

4 12 months preceding the January 17, 2017 Commencement Date, and who was affiliated with that 

5 driver coordinator for the entire six-month period preceding that date. Id., ¶ 44. The Director briefed 

6 industry stakeholders on the major concepts in each of the four rules, and no party was happy with 

7 the proposals. Id., ¶ 45. The Director addressed Uber's concern that the 6-month tenure requirement 

8 would exclude a significant number of drivers who would otherwise be eligible by reducing the trip 

9 threshold to 52 trips and the tenure component to three months. Id., ¶ 46. 

10 The Director publicly released the four proposed rules on November 23, 2016. Although not 

11 required by City law, the Director scheduled a public meeting on December 6, 2016. Id., TT 46, 47, 

12 48. The Director received over 2,300 written comments, and 383 persons attended the hearing, at 

13 which everyone who wanted to speak had an opportunity to do so. Id., ¶¶ 47-49. Most comments 

14 focused on the qualifying driver rule. Id. No one at the public hearing testified that s/he would be 

15 excluded by the proposed qualifying driver definition. Id., ¶ 50. 

16 The Director reviewed all written and oral comments. He did not change the 52-trip threshold 

17 or 3-month tenure component in the qualifying driver rule because none of the data or information 

18 presented at the hearing provided a reason for revising those components, although the Director did 

19 revise the rule to ensure that deployed service members would not be excluded. Id., ¶ 53. The 

20 Director provided stakeholders with a summary of the final rules, including highlights of major 

21 changes, and informed stakeholders that additional rules to implement the Ordinance would be 

22 proposed in the first quarter of 2017. Id., 1154, 57, Exhibit U (final rule cover sheet). 

23 
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1 Throughout the rulemaking process, and in the broader community discussions regarding the 

2 Ordinance, Uber assumed a very active and public role in communicating with and organizing 

3 drivers: Uber administered a telephone survey; created and maintains a website dedicated to the 

4 Ordinance; ran several television and newspaper ads; sponsored driver meetings before each driver 

5 workshop; and conducted an email campaign following the issuance of the draft rules Id., ¶ 59, 

6 Exhibit V (redacted email thread with Uber email campaign). While Uber participated actively in 

7 the rulemaking process; its persistent position that all drivers who had driven even just one trip in 

8 the prior 12 months should be included in the definition of qualifying driver did not provide the 

9 Director with a great deal of assistance in considering the factors that the Ordinance instructed the 

10 Director to consider — namely, the length, frequency, total number, and average number of trips per 

11 driver. Id., ¶ 61. When given the opportunity to provide data regarding these factors, Uber either 

12 refused or presented it orally with no ability for the Director to verify it. Id. Considering all available 

13 data and comments, the Director concluded that his qualifying driver definition (a driver who has 

14 driven 52 trips for a driver coordinator during any 3-month period in the 12 months preceding 

15 January 17, 2017, and who has driven for the driver coordinator for at least three months), was the 

16 definition most consistent with the Ordinance's text and purposes. Id. 

17, III LEGAL ARGUMENT 

18 The decision to exercise this Court's jurisdiction and consider Uber's petition lies within the 

19 sound discretion of this Court. Torrance v. King County, 136 Wn.2d 783, 787-88, 793, 966 P.2d 891 

20 (199 8) ("A writ of certiorari is an extraordinary remedy granted at the discretion of the court"). This 

21 Court has no obligation to entertain Uber's Petition. If the Court chooses to exercise its jurisdiction 

22 as a discretionary matter, a writ will lie only where the "petitioning party can allege facts that, if 

23 verified, would establish that the lower tribunal's decision was illegal or arbitrary and capricious." 
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1 Malted Mousse, Inc. v. Steinmetz, 150 Wn.2d 518, 532, 79 P.3d 1154 (2003) (quotation omitted). 

2 Those facts must be set forth in affidavits. King County v. Washington State Bd. of Tax Appeals, 28 

3 Wn.App. 230, 241, 622 P.2d 898 (1981) (requiring affidavits to allege facts sufficient to meet 

4 burden). Because Uber cannot establish its entitlement to a constitutional writ under these standards, 

5 this Court should deny Uber the extraordinary relief it seeks either by declining to exercise 

6 jurisdiction or by dismissing Uber's petition on the merits. 

7 A. Uber has other adequate legal remedies on its first claim. 

8 Uber concedes that a petition for a constitutional writ can only be entertained where there is 

9 "no other adequate remedy at law." Pet. at 18 (emphasis added). Its concession is well-taken. See, 

10 e.g., Malted Mousse, 150 Wn.2d at 533 (2003). Under Uber's own theory, it has readily available 

11' legal alternatives with respect to its first claim: that the Director lacks the discretion to engage in 

12 phased rulemaking. See Pet. at 19-21. 

13 If, as Uber contends, the Ordinance requires the Director to promulgate all rules at once, 

14 Uber should have sought a writ of mandamus to compel him to promulgate those rules. See RCW 

15 7.16.160. In this regard, Uber's position is internally inconsistent. On the one hand it argues that 

16 "the legislative scheme put forth by the Council requires a comprehensive set of administrative rules 

17 to properly implement the Ordinance, not piece-meal rulemaking," Pet at 20 (emphasis in original); 

18 yet, elsewhere, it argues it has no other means by which to the challenge the Director's decision to 

19 engage in phased rulemaking, Pet. at 2, 18. If the statutory command is as clear as Uber claims, then 

20 the timing of the issuance of the complete set of rules is not a discretionary act and therefore an 

21 action for mandamus would be available to Uber. State ex rel. Heavey v. Murphy, 138 Wash.2d 800, 

22 805, 982 P.2d 611 (1999). Likewise, Uber could have sought a writ of prohibition under RCW 

23 7.16.300 if it truly believed the Director acted in excess of his duties by promulgating the 
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implementation rules in phases. Despite these legal remedies, Uber claims it has no adequate remedy 

at law. Uber's position must be rejected and its first claim dismissed. Torrance, 136 Wn.2d at 792 

(1998) ("The decision to forgo an available [remedy] and to instead seek a remedy by means of a 

constitutional writ of certiorari is fatal to Torrance's case."). 

B. Uber lacks standing. 

To seek a constitutional writ, Uber "must establish standing to challenge the governmental 

action." Newman v. Veterinary Bd. of Governors, 156 Wn.App. 132, 142, 231 P.3d 840 (2010). 

Courts apply a "two part test in determining whether a person or entity has standing to seek a 

constitutional writ," which requires an analysis of (1) whether the petitioner's interests are "arguably 

within the zone of interests to be protected or regulated," and (2) whether the petitioner has 

demonstrated an "injury in fact, i.e., that he or she will be specifically and perceptibly harmed by" 

the challenged action. Id. at 142-43 (citations & quotations omitted). Uber bears the burden of 

establishing standing. See Snohomish County Property Rights Alliance v. Snohomish County, 76 

Wn.App. 44, 52, 882 P.2d 807 (1994) (dismissing constitutional writ petition for lack of standing). 

To meet this burden, Uber must "present facts" through its "affidavits" because "[t]he pleadings and 

proof are insufficient if they merely reveal imagined circumstances in which [Uber] could be 

affected." Id. at 53. Uber cannot demonstrate standing for any of its four claims.4  

Uber's second claim is that the Director failed to follow the proper rulemaking procedures. 

See Pet. at 21-24. "Failure to comply with procedural requirements alone, however, is not a sufficient 

injury to confer standing. The complaining party must still demonstrate the agency action invaded a 

legally protected interest that is concrete and particularized." Allan v. University of Washington, 92 

4  For purposes of this Opposition only, the City assumes Uber's drivers are independent contractors 
(not employees) and therefore that the Ordinance in theory may apply to it at a general level. 
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1 Wn.App. 31, 37, 959 P.2d 1184 (1998). Here, Uber does not identify or explain any concrete or 

2 particularized legal interest that has been injured by the Director's purported failure to follow the 

3 proper rulemaking process. While Uber may claim it has a protectable legal interest to be free from 

4 arbitrary and capricious rulemaking, this was not enough to confer standing under Allan, and it is 

5 not enough here. If it were, then all one would have to do to establish standing is claim that an action 

6 is arbitrary and capricious. 

7 Further, because Uber may never be subject to the very rules its challenges, any alleged 

8 injury to Uber is entirely speculative, and Uber therefore lacks standing to pursue any of its claims. 

9 See id. at 38 ("An `imaginary' or `speculative' injury based on application of a challenged rule is 

10 insufficient to establish standing. Rather, the threat must be concrete and personal."); Spokane 

11 Entrepreneurial Ctr. v. Spokane Moves to Amend the Constitution, 185 Wn.2d 97, 105, 369 P.3d 

12 140 (2016) ("The kernel of the standing doctrine is that one who is not adversely affected by a statute 

13 may not question its validity.") (quotation omitted). Uber cannot demonstrate that it will be 

14 "specifically and perceptibly harmed" by the rules or by the process under which the rules were 

15 promulgated because the rules may never apply to them. At least 12 companies are potentially 

16 subject to the Ordinance. Eng Decl., T 60. In August 2016, Judge Lasnik dismissed a challenge to 

17 the Ordinance brought by the U.S. Chamber of Commerce on behalf of Uber on the ground that 

18 whether any QDR would be certified and then seek to represent Uber's drivers was entirely 

19 speculative, such that both Uber and its representative (the Chamber) lacked standing to sue. See 

20 Ryan Decl., Exhibit A (Opinion); see also Harris v. Pierce County, 84 Wn.App. 222, 232, 929 P.2d 

21 1111 (1996) (dismissing constitutional writ for lack of standing because claim that "property would 

22 be subject to condemnation is completely conjectural and speculative at this point."); Snohomish 

23 
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County, 76 Wn.App. at 53-54 (1994) (denying standing in constitutional writ matter for lack of 

"sufficient evidentiary facts"). That ruling applies with equal force here. 

Finally, Uber lacks standing to raise its second set of claims—which are all predicated on 

alleged concern for the rights of its drivers—for the separate reason that "[t]he standing doctrine 

prohibits a litigant from raising another's legal rights." Walker v. Munro, 124 Wn.2d 402, 419, 879 

P.2d 920 (1994); see also Allan, 92 Wn.App. at 38 ("Mrs. Allan's relationships with others, who 

may or may not have standing, do not confer standing upon her."). Uber's arguments regarding the 

exclusion of certain individuals from the definition of "qualifying driver" (Pet. at 24-25) and the 

purported failure of the rules to "protect the rights [of] drivers" (Pet. at 27-28) are all alleged injuries 

to Uber's drivers, not Uber. Uber does not even attempt to explain, much less demonstrate, how any 

of these alleged harms "specifically and perceptibly" injures Uber.5  

Accordingly, Uber lacks standing and this Court should decline to exercise jurisdiction, or 

in the alternative, deny Uber's Petition. 

C. Uber cannot meet its heavy burden. 

Nothing about the City's nearly year-long rule making process, which involved hearing from 

all potentially interested parties through meetings, workshops and a public hearing, was arbitrary 

and capricious. Uber cannot meet its "heavy burden" and demonstrate that any City official willfully 

and unreasonably disregarded any salient facts. The writ should therefore be denied. 

5  Uber cannot invoke "taxpayer standing" because it has not made any request to the Attorney 
General to file suit on its behalf. Huff v. Wyman, 184 Wn.2d 643, 649, 361 P.3d 727 (2015). 
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1. The standard of review is highly deferential. 

"The scope of review under an arbitrary and capricious standard is very narrow, and the party 

asserting it carries a heavy burden." Assn of Wash. Spirits & Wine Distributors v. Washington State 

Liquor Control Bd., 182 Wn.2d 342, 359, 340 P.3d 849 (2015) (quotation omitted).6  

Washington courts have defined arbitrary and capricious to mean willful and 
unreasonable action, without consideration and a disregard of facts or circumstances. A 
decision is not arbitrary and capricious where it is based on disputed evidence, so long 
as it is indeed based on evidence. Where there is room for two opinions, action is not 
arbitrary and capricious when exercised honestly and upon due consideration though it 
may be felt that a different conclusion might have been reached. 

Hood Canal Sand & Gravel, Inc. v. Goldmark, 195 Wn.App. 284, 307-08, 381 P.3d 95 (2016) 

(citations and quotations omitted); see also Federal Way Sch. Dist. No. 210 v. Vinson, 172 Wn.2d 

756, 769 n.14,261 P.3d 145 (2011) ("Agency action is arbitrary and capricious if there is no support 

in the record for the action. An agency action is not arbitrary and capricious when there is room for 

two opinions, despite a belief on the part of the reviewing court that the agency reached an erroneous 

conclusion."); Rios v. Dep't of Labor & Indus., 145 Wn.2d 483, 501, 39 P.3d 961 (2002) (noting 

question is whether decision was "reached through a process of reason, not whether the result was 

itself reasonable in the judgment of the court. ") (emphasis in original; quotations omitted); Citizens 

for a Safe Neighborhood v. City of Seattle, 67 Wn.App. 436, 442, 836 P.2d 235 (1992) ("Although 

reasonable minds may differ," hearing officer's decision was not arbitrary and capricious where it 

was "not wholly unreasonable"). As our Supreme Court explained: 

[A]n error in judgment is not arbitrary and capricious. A judicial conclusion that the 
administrative decision was erroneous is not sufficient.... [T]he action essentially must 
be in disregard of the facts and circumstances involved. 

6  "Judicial review is not full appellate review, but instead involves considerations only of whether, 
based on the administrative record, the tribunal's decision was illegal or arbitrary and capricious." 
City of Bellevue v. East Bellevue Cmty. Council, 138 Wn.2d 937, 943, 983 P.2d 602 (1999). 
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1 State v. Ford, 110 Wn.2d 827, 830-31, 755 P.2d 806 (1988). In addition, courts must also consider 

2 "the agency's explanations for adopting the rule." D. W. Close Co. v. Washington State Dep't of 

3 Labor & Indus., 143 Wn.App. 118, 130, 177 P.3d 143 (2008) (quotation omitted). 

4 When one weighs Uber's evidence against this highly deferential standard, only one 

5 conclusion can be drawn: Uber is not entitled to a constitutional writ. The question before this Court 

6 is not whether the Director got it "right," or whether the City Council should have passed the 

7 Ordinance. While Uber spends a great deal of it brief explaining why it disagrees with the Director's 

8 decision and believes the Ordinance to be bad policy, its allegations and evidence fail to show that 

9 the Director acted arbitrarily and capriciously. 

10 2. The City's rulemaking process was not arbitrary and capricious. 

11 Uber's first set of arguments take aim at the rulemaking process. Uber first argues that the 

12 Ordinance mandates that a comprehensive set of rules be issued in a unitary package. See Pet. at 19- 

13 21. Next, Uber argues that the City failed to follow its own administrative code. See Pet. at 21-24. 

14 Neither contention has merit; thus, no writ should issue. 

15 a. Nothing in the Ordinance requires a unitary rulemaldng process. 

16 Uber asserts that the Ordinance "requires a comprehensive set of administrative rules" and 

17 that the Director's failure to issue rules on particular subjects was arbitrary and capricious. Pet. at 

18 20-21 (emphasis in original). However, Uber identifies no provision of the Ordinance requiring (or 

19 even suggesting) that the implementation rules must issue as a unitary package. The Ordinance 

20 requires rules on only five topics: (1) the definition of "qualifying driver"; (2) QDR designation; (3) 

21 standards and procedures for submitting statements of interest in certifying an EDR; (4) subjects of 

22 bargaining; and, (5) procedures for decertifying an EDR. See Eng. Decl., ¶ 5. It grants the Director 

23 very broad authority "to promulgate, revise, or rescind rules and regulations deemed necessary, 
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appropriate, or convenient to administer" its provisions. SMC 6.310.735.M.1. But it nowhere directs 

the issuance of rules on any particular timetable or schedule, or requires that all potential rules be 

issued simultaneously. Thus, the Director's decision to engage in phased rulemaking is entitled to 

significant deference. Mall, Ine, i,. City of Seattle, 108 Wn.2d 369, 377-78, 739 P.2d 668 (1987) 

("well established" that "considerable judicial deference should be given to the construction of an 

ordinance by those officials charged with its enforcement."). Thus, Uber's claim should be rejected. 

The Director's decision to issue rules in two batches, with the first addressing subjects 

requiring early guidance based on the timeline for implementation is not arbitrary and capricious.7  

See also Eng Decl., ¶ 19. The Director has announced that during the first quarter of 2017 he will 

issue a second set of proposed rules addressing "interest arbitration," EDR decertification, approval 

of a negotiated agreement, and the Director's enforcement powers. Steger Decl.,  Exhibit H.  It was 

not wholly unreasonable to put first things first. 

Uber complains about the absence of rules concerning the processes for interest arbitration 

and decertification of an EDR. See Pet. at 14, 19-20, 24. But interest arbitration will occur, if at all, 

only after an entity applies for and is certified as a QDR, petitions for and is certified as an EDR, 

bargains with a driver coordinator without reaching an agreement, and then submits the dispute to 

interest arbitration. SMC 6.310.735.0-I. If this were to occur at all, it could only occur, at the 

earliest, in late 2017. See Eng Decl., ¶ 23. Similarly, decertification could only become a possibility 

if a QDR is certified, the QDR is then certified as an EDR, an agreement is reached, and three years 

later or within 30 days of the agreement's expiration at least ten drivers sign a petition asking that 

7  The Director issued rules relating to (1) the definition of a "qualifying driver" and process for lists 
of qualifying drivers (FHDR-1); (2) the application and certification process for QDRs (FHDR-2); 
(3) the process for QDRs to become certified as EDRs (FHDR-3); and, (4) the collective negotiations 
process (FHDR-4). See Pet.,  App. C. 
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the EDR be decertified. See SMC 6.310.735.L. If this happens at all, it would be years in the future. 

Uber provides no explanation why rules on these subjects are needed more urgently than early 2017, 

or had to issue at the same time as the first four rules. 

Uber complains repeatedly that the Director's decision to engage in ' phased rulemaking 

prevented it from commenting meaningfully on the rules. See, e.g., Pet. 20, 23-24. While Uber might 

prefer to comment on all the rules at the same time, it never identifies any reason why the absence 

of some proposed rules in any way interfered with its ability to comment meaningfully on the four 

proposed and final rules that did issue.8  Moreover, Uber's submission of numerous comments on 

the proposed rules belies any such assertion: Uber provided the Director with what it considered to 

be a complete set of proposed rules during the Director's rulemaking process. See Eng. Decl., ¶ 24 

& Exhibit H (Uber's proposed rules). And even if Uber could establish that its ability to comment 

on the proposed rules would have been incrementally improved if all potential rules had issued 

simultaneously, that does not render the Director's decision to issue the most urgent rules first 

arbitrary and capricious. See, e.g., Squaxin Island Tribe v. Washington State Dep't of Ecology, 177 

Wn.App. 734, 747, 312 P.3d 766 (2013) ("Agencies have wide discretion to choose and schedule 

rulemaking efforts."). The Director's exercise of discretion to issue engage in phased rulemaking 

was purely discretionary, and therefore not "wholly unreasonable." Citizens for a Safe 

Neighborhood, 67 Wn.App. at 442 (1992). 

Uber's exclusive reliance on a case decided under the federal APA (which, in any event, 

does not apply here) misses the mark. Even if the federal APA rules applied, Center for Biological 

8 This was also a defect of the comments that Uber submitted during the regulatory process. While 
Uber complained that it could not meaningfully comment until all the rules were released, it never 
explained why that was the case. See, e.g., Steger Decl., Ex. D at 2, Ex. E at 3, 25-26. 
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Diversity v. EPA, 722 F.3d 401, 410 (D.C. Cir. 2013), would not support Uber's argument that the 

Director had to issue all rules at the same time. The issue in Biological Diversity was whether an 

agency could defer regulation of one source of carbon dioxide for three years while requiring other 

sources of carbon dioxide to obtain permits—despite the Clean Air Act's requirement that all sources 

of known pollutants be regulated and the fact that the regulated and unregulated sources produced 

the same pollutant. 722 F.3d at 407-09. After acknowledging that "agencies have great discretion to 

treat a problem partially," the court concluded that the government had identified no statutory 

provision authorizing "the agency to treat biogenic carbon dioxide sources differently," and so could 

not postpone all regulation of that particular pollutant source for three years without articulating 

what the Act required and how the agency intended to achieve the statutory goals. Id. at 409-10. 

Nothing in Biological Diversity suggests in any way that an agency must issue all planned 

regulations regarding a particular statutory scheme simultaneously.9  To the contrary, "agencies have 

wide latitude to attack a regulatory problem in phases and ... a phased attack often has substantial 

benefits." Grand Canyon Air Totir Coalition v. FAA, 154 F.3d 455, 471 (D.C. Cir. 1998); see also 

id, at 477-78 (rejecting argument that agency "must give birth to all three" regulations at the same 

time); American. Portland Cement Alliance v. EPA, 101 F.3d 772, 776 (D.C. Cir. 1996) (federal 

"APA recognizes that agency rulemaking can occur in stages"). If Uber's view of administrative law 

were correct, and all rules implementing a statute must issue simultaneously, then where the need 

for additional rules becomes clear only later in a statute's implementation history, administrative 

agencies would be unable to respond by adopting further rules. 

9 The regulatory deferral at issue in Biological Diversity might be analogous if, for example, the 
Ordinance instructed the Director to establish a process for recognition of MRS in all types of for-
hire driver companies, but the Director decided to establish such a process for only one set of 
companies (say, only taxis) without providing justification for the differential treatment. 

CITY'S OPPOSITION TO WRIT - 17 - Peter S. Holmes 
Seattle City Attorney 
701 5th Avenue, Suite 2050 
Seattle, WA 98104-7097 
(206)684-8200 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Uber further complains, without any factual support, that the absence of a rule relating to the 

Ordinance's anti-retaliation provision has interfered with its ability to communicate with its drivers 

about the "potential impacts of exclusive representation by an EDR." Pet. at 21.10  Uber claims to be 

afraid it may run afoul of rules that issue in the future, but the Director does not intend to issue a 

rule on this subject, so there is no such risk. See Eng. Decl., ¶ 58.11  Indeed, Uber presents no evidence 

that it has avoided communicating with its drivers about this subject. Rather, the evidence shows the 

opposite: Uber has sent emails to its drivers and customers, issued podcasts, run television 

advertisements, and published a full-page ad in the Seattle Times about the Ordinance's impacts on 

its business. Eng Decl., ¶ 59. Further, although the anti-retaliation provisions have been in effect 

since June 2016, the City has taken no action against Uber related to any of these campaigns. Thus, 

Uber's lament that it will have to "forego any outreach efforts (and forfeit its rights under the First 

Amendment)," Pet. 21, cannot be taken seriously. Uber has not shown that the Director's 

determination not to issue a rule providing further detail on prohibited conduct by driver 

coordinators is arbitrary and capricious. 

10 Uber also contends there is a need for rules on the subjects of the collective bargaining process 
and disputes about that process, Pet. at 20, but the Director has issued a rule on the nature of the 
obligation to negotiate in good faith and how complaints that a party is failing to comply with this 
obligation may be submitted and resolved. Pet., App. C (FHDR-4). Uber declines to identify any 
defects in this rule rendering it arbitrary and capricious. 
11 While Uber complains that nothing defines "coercion," a prohibition on "coercion" does not 
appear in the Ordinance or implementing rules. In any event, no such clarifying rule needed in order 
to put Uber on notice of what is prohibited: The Ordinance's anti-retaliation provision is modelled 
after nearly identical language in federal and state labor laws (see, e.g., 29 U.S.C. § 158(a)(1), RCW 
41.56.040, 41.59.140(1)(a)), which have been construed and applied for decades without additional 
regulatory guidance, and the Director has stated he will utilize such federal and state precedent in 
interpreting the Ordinance. See Pet., App. C (FHDR-2 n.l); cf. Gary Merlino Construction Co. v. 
City of Seattle, 108 Wn.2d 597, 741 P.2d 34 (1987) (rejecting similar argument about lack of rules). 
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b. Ample opportunity to comment occurred. 

In arguing that the City circumvented its own requirements for notice and comment;  Uber 

concedes that SMC 3.20.030 applies. See Pet. at 21-24. The Code provides: 

Prior to the adoption, amendment or repeal of any rule, an agency shall: 

A. Within the time specified by the ordinance authorizing such action, or if no time is 
specified, at least fourteen (14) days prior to the proposed action and at least ten (10) 
days prior to a public hearing, if any, give notice thereof by: (1) publication in a 
newspaper in accordance with the City Charter and, where appropriate, in such trade, 
industry, or professional publication, as the agency may select; and (2) by mailing or 
delivery to the address specified by any person who has made written request therefor, 
which shall be filed with the agency and renewed annually. Such notice shall include: 
(a) a reference to the authority under which such rule is proposed; (b) an accurate 
description of the substance of the proposed rule or of the subjects and issues involved; 
and (c) a statement of the time and. place of any public hearing, and manner in which 
interested persons may present data, views or argument thereon to the agency; 

B. Afford all interested persons an opportunity to present data, views, or arguments in 
regard to the proposed. action; provided, that if the agency finds that oral presentation 
is unnecessary or impracticable, it may require that presentation be made in writing; 

C. Give appropriate consideration to economic values, along with any environmental, 
social, health, and safety factors, affected by the proposed adoption, amendment or 
repeal of any rule. 

(emphasis added). Thirteen days elapsed between when the Director noticed the public hearing and 

when the hearing was held three days more than the SMC requires. Further, the SMC does not 

require a public hearing, and the Director's decision to hold a hearing was within his discretion. The 

undisputed facts thus establish that the Director went above and beyond what the SMC requires. 12 

12 Uber argues there were too few "working" days between the notice of the public hearing and the 
hearing. See Pet. at 22. But the SMC—like this Court's rules for motions noticed more than 7 days 
in the future (CR 6(a))—does not consider "working" days, and instead relies on calendar days. The 
state APA likewise uses calendar days. See RCW 34.05.320. Moreover, in fixating on the number 
of days, Uber ignores the months-long process through which the rules were developed, during 
which Uber (and others) had numerous opportunities to comment, and in fact, did comment. 

CITY'S OPPOSITION TO WRIT - 19 - Peter S. Holmes 
Seattle City Attorney 
701 5th Avenue, Suite 2050 
Seattle, WA 98104-7097 
(206) 684-8200 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

Uber relies on Hunter v. University of Washington, 101 Wn.App. 283, 2 P.3d 1022 (2000), 

a state APA case. See Pet. at 22. In Hunter, unlike here, the regulations at issue had "not been 

subjected to public comment, and we cannot speculate as to what effect public comment may have 

on the rules ultimately adopted." Id. at 292-93. By contrast, the Director here provided more time 

for public notice and comment than the SMC requires, and held a discretionary hearing to provide 

an additional opportunity for public comment on the proposed rules. 

Uber asserts that the "timing of the comment period alone illustrates [that] the Director did 

not keep an open mind in this case." Pet. at 22.13  But the hearing's timing exceeded the requirements 

of the SMC. Uber also alleges that providing interested parties only "one minute" to speak 

demonstrates "that the City was not interested in hearing from those directly and substantially 

affected by its rulemaking." Id. at 23. Because the SMC specifically states that agencies need not 

take oral comments, however, the Director allowed more comment than the law requires. Earle M. 

Jorgensen Co. v. City of Seattle, 99 Wn.2d 861, 876, 665 P.2d 1328 (1983) (noting under SMC that 

"the City would have been empowered to limit public participation to written presentations."). 

That the Director did not adopt Uber's position does not mean he did not consider it. "Public 

input does not dictate the ultimate decisions of an agency, but it does allow all interested parties to 

have a voice before decisions are made." Hillis v. Dep't of Ecology, 131 Wn.2d 373, 400, 932 P.2d 

139 (1997).14  Inherent in every rulemaking process is the discretion to accept or reject proposed 

13 While Uber highlights its concern for "immigrant communities" for whom "English is not their 
primary language," Pet. at 15, it fails to mention that at both the various workshops and the public 
hearing, the City provided interpreters for several different languages, including Oromo, Amharic, 
Tigrinya, Somali, Punjabi, Hindi and Spanish, and translated material. See Eng. Decl., T 21. 
14 Uber contends the federal APA cases require agencies to "fully consider and respond to submitted 
comments." Pet. at 22; but see Safari Aviation, Inc. v. Garvey, 300 F.3d 1144, 1150-51 (9th Cir. 
2002) ("An agency's failure to respond to comments will not support reversal unless it reveals that 
the agency's decision was not based on a consideration of the relevant factors."). Even if Uber were 
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comments. That reality is reflected in the heavy burden imposed by the arbitrary and capricious 

standard itself. Rulemaking requires judgments to be made. Boiled down to its essence, Uber's claim 

is really that because the Director did not adopt its position, this must mean that the Director did not 

approach the rulemaking process with an open mind. This argument is unsupported, circular, and 

contrary to fundamental principles of administrative law. 

Simply because Uber's desired outcome did not carry the day does not mean that the 

Director's actions were arbitrary and capricious. The Director was under no obligation to accept 

Uber's desired outcome; his role was to independently analyze and determine the best way to 

effectuate the Ordinance's intent. The Director (and his staff) fulfilled that role admirably. As the 

D.C. Circuit has explained, "In order to avoid trenching upon the agency's policy prerogatives, .. . 

we presume that policymakers approach their quasi-legislative task of rulemaking with an open 

mind—but not an empty one." PLMRSNarrowband Corp. v. FCC, 182 F.3d 995, 1002 (D.C. Cir. 

1999). Given this presumption, it is Uber's "burden is to make a clear and convincing showing that 

[the Director had] an unalterably closed mind" when promulgating these regulations. Id. (quotation 

omitted). Uber has provide absolutely no evidence suggesting, much less establishing, that the 

Director approached the rulemaking process with a closed mind.l5  

correct about the federal APA (which it is not), Uber cites, no Washington cases imposing such a 
requirement under the SMC or state APA. In any event, the Director did discuss the comments 
received, set forth how those comments prompted changes in some aspects of the rules, and 
explained why the qualifying driver rule was not changed other than to ensure deployed members 
of the military would not be excluded. See Steger Decl., Exhibit H. The Director's statement that the 
comments did not provide many helpful specifics about how to define qualifying drivers was not 
inaccurate (as Uber alleges, Pet. at 23), but reflected that most of the comments simply opposed the 
Ordinance's directive to adopt a definition of "qualifying driver," based on specified factors, without 
including all drivers covered by the resulting agreement. 
15 To the contrary, due in part to Uber's participation, the definition of "qualifying driver" was 
expanded significantly over the course of the rulemaking process. See Eng. Decl., ¶¶ 15, 39, 44, 46. 
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1 3. The Director's rules are not arbitrary and capricious. 

2 Uber's second set of arguments focus on substance of the qualifying driver rule. Assuming 

3 Uber has standing to raise the drivers' concerns (which it does not), its contentions lack merit. 

4 a. The "qualifying driver" rule is not wholly unreasonable. 

5 The Ordinance instructs the Director to consider certain factors to establish by rule what 

6 conditions a "qualifying driver" must satisfy. SMC 6.310.110; Eng. Decl., ¶ 8. The City Council left 

7 it to the Director's discretion to come up with a formula that best effectuates the Ordinance's 

8 purposes. The Director did just that. His implementation rule was not wholly unreasonable and the 

9 Director did not willfully disregard any pertinent facts. 

10 The Ordinance defines "qualifying driver" as follows: 

11 [A] for-hire driver, who drives for a driver coordinator and who satisfies the conditions 
established by the Director pursuant to Section 6.310.735. In establishing such 

12 conditions, the Director shall consider factors such as the length, frequency, total 
number of trips, and average number of trips per driver completed by all of the drivers 

13 who have performed trips in each of the four calendar months immediately preceding 
the commencement data, for a particular driver coordinator, any other factors that 

14 indicate a driver's work for a driver coordinator is significant enough to affect the safety 
and reliability of for-hire transportation, and standards established by other jurisdictions 

15 for granting persons the right to vote to be represented in negotiations pertaining to the 
terms and conditions of employment. A for-hire driver may be a qualifying driver for 

16 more than one driver coordinator. 

17 SMC 6.310.110. Notably, nothing in this provision sets forth any specific number or timing 

18 requirement. And by instructing the Director to define the conditions showing that a driver's work 

19 "is significant enough to affect the safety and reliability of for-hire transportation," rather than 

20 simply including all drivers, the City Council granted the Director broad authority to establish a 

21 narrower standard. See, e.g., City of Bellevue, 138 Wn.2d at 948 (1999) (holding that zoning decision 

22 regarding high or low density was not arbitrary and capricious where "there is room for two opinions 

23 as to which density should be applied."). If anything, accepting Uber's position would have been 
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1 contrary to the Ordinance's terms and purposes. Uber has not shown that the Director violated a 

2 "clear legislative mandate. Pet. at 25; see also Mall, Inc., 108 Wn.2d at 377-78 (1987) (noting "well 

3 established rule of statutory construction that considerable judicial deference should be given to the 

4 construction of an ordinance by those officials charged with its enforcement."). 

5 Uber complains about the exclusion of hypothetical drivers and the inclusion of hypothetical 

6 drivers who may no longer be driving for it. See Pet. at 24-25. But Uber cannot show that the tenure 

7 and rides figures chosen by the Director were arbitrary and capricious. 

8 Everyone understands that drivers in the for-hire industry "often discontinue their use of the 

9 Uber App for extended periods of times" and that "[t]his leads to a high turnover rate among" Uber 

10 and other driver coordinators. See Ryan Decl.,  Exhibit D,  ¶ 10 (Uber Declaration). To account for 

11 this, and because Uber (and others) refused to provide any meaningful and verifiable turnover data, 

12 the Director had to identify a proxy for determining which drivers are likely to continue driving for 

13 a particular driver coordinator, such that the terms and conditions governing their work for that 

14 coordinator are likely to have a significant effect on the overall safety and reliability of the 

15 coordinator's services. The Director reasonably chose three months of service and a minimal number 

16 of rides over any three-month period in the prior years as that proxy. 

17 All the Director needed to do was draw a rational line, which he did. That Uber does not like 

18 where the line was drawn does not make it arbitrary and capricious. See, e.g., Washington Ind. Tel. 

19 Ass'n v. WUTC, 148 Wn.2d 887, 909-10, 64 P.3d 606 (2003) ("Such a decision may be illogical in 

20 the view of [the plaintiff], and may ultimately prove incorrect, but it is not arbitrary and capricious" 

21 if it "is consistent with the legislature's directive.") (quoting trial court ruling). It cannot be said that 

22 the Director willfully disregarded the facts or that the rule is wholly unreasonable. The question here 

23 is not whether the Director made the "right" choice. Rather, it is whether the Director's choice is 
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1 "based on evidence," because "[w]here there is room for two opinions, action is not arbitrary and 

2 capricious when exercised honestly and upon due consideration though it may be felt that a different 

3 conclusion might have been reached." Hood Canal, 195 Wn.App. at 307-08 (2016) (citations and 

4 quotations omitted). 

5 It is noteworthy that Uber presents no evidence supporting its conclusooy assertion that the 

6 rule "excludes thousands of drivers from having the right to vote" (which would in any event be 

7 insufficient to establish that the rule was arbitrary and capricious). See Pet. at 4; see also id. at 24- 

8 25. Ms. Steger's declaration does not say this. Nor does Uber say how many of its 14,000 drivers do 

9 not meet the conditions to be "qualifying drivers." While numerous individuals as the public hearing 

10 recited Uber's "one person, one vote" mantra, not a single driver testified that he or she would not 

11 meet the 52-trip threshold. One individual did testify about her concern that the 90-day timing 

12 requirement might exclude someone she knew who was serving in the military, and in response the 

13 Director modified the proposed rule to address that situation. See Eng Decl., ¶ 51. 

14 The most Uber offers is that "more than 50% of the drivers in Seattle who have an active 

15 account use the App for less than 12 hours a week." Steger Decl., ¶ 7. But someone who drives 12 

16 hours per week could easily meet the standard of 52 trips in a 13-week period, which amounts to 

17 only 4 trips per week. Turning away from hypothetical numbers, Uber's own metrics undercut its 

18 desired talking point. For example, in Q3 of this year, Uber drivers took 2,649,346 trips. See Ryan 

19 Decl., Exhibit B (Trip Sheets). Recently, Ms. Steger testified that Uber had approximately 14,000 

20 drivers. Id.,  Exhibit C (Trial Testimony). In other words, the average Uber driver took just over 189 

21 trips in Q3 (2,649,346= 14,000= 189.3). No matter how one does the math, the result is the same: 

22 setting the required number of trips at 52 per quarter was not wholly unreasonable. 

23 
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1 The Director also did not act arbitrarily and capriciously by failing to exclude from the 

2 qualifying driver definition drivers who cease driving for a particular driver coordinator before the 

3 time for the submission of a showing of interest has ended. Excluding such drivers would have 

4 presented practical difficulties, because many drivers who cease driving do not officially "quit" (or, 

5 for example, deactivate the Uber App). Placing the three-month period too close to the statement- 

6 of-interest deadline would also invite artificial behavior by all participants. Drivers with minimal 

7 trips might bump up trips during the measuring period to get a vote and potential QDRs might 

8 encourage such behavior, while driver coordinators might deactivate drivers it suspects of being pro- 

9 QDR and thereby deprive them of their vote. See Eng Decl., ¶ 55. To guard against this type of 

10 manipulation, the Director chose to include all drivers who fulfilled the conditions during the period 

11 prior to the Commencement Date, without requiring that the list be updated after that date. There 

12 was nothing wholly unreasonable about this. 

13 Finally, Uber cannot complain about how the Director arrived at the trip and timing 

14 requirements, or assert that he did not consider issues related to the industry, because Uber itself 

15 refused to provide any verifiable data despite repeated requests for it. See Eng Decl., ¶¶ 17, 42. For 

16 example, Uber attacks the Director's reliance on a "flawed survey," Pet. at 12-13, but Uber both 

17 grossly overstates the Director's reliance on that survey and fails to acknowledge that the survey 

18 was necessitated in part by Uber's (and others) refusal to provide actual data. 16  Rather than provide 

19 the hard data requested, Uber instead questioned the Director's authority to request the information. 

20 See Eng Decl., Exhibit F (Steger email). And when told that providing such data was voluntary, 

21 Uber ignored the Director's requests. In fact, the only information Uber shared came in the form of 

22 

23 16 In any event, the survey was not unreasonably flawed. See Eng Decl., ~¶ 29-33. 
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1 an oral presentation to the Director's designees, late in the regulatory process, at which Uber refused 

2 to even provide them with a copy of its PowerPoint presentation. See id., ¶ 42. Because Uber 

3 provided the Director with no verifiable data to analyze, it cannot now be heard to complain about 

4 the results of a process that it refused to meaningfully participate in. 

5 4. The Director considered other authority per the Ordinance. 

6 Uber's final complaint is that the Director's rules "arbitrarily and capriciously misconstrue, 

7 misapply, or completely ignore decades of well-settled state and federal labor law" by allowing only 

8 drivers who satisfy its "qualifying driver" definition to decide whether to choose representation by 

9 an EDR, even though all drivers will be covered by any resulting agreement. Pet. 26. Uber's 

10 argument fails because the Director had no obligation to follow federal or state law in defining 

11 "qualifying driver." To the contrary, the Ordinance instructs the Director, in establishing conditions 

12 for a "qualifying driver," to "consider" numerous factors, including (but not limited to) "standards 

13 established by other jurisdictions for granting persons the right to vote to be represented in 

14 negotiations pertaining to the terms and conditions of employment." SMC 6.310.110 (emphasis 

15 added). Uber confuses consideration with wholesale adoption. 

16 The Ordinance's overall directive requires the Director to adopt conditions likely to identify 

17 those drivers whose work is significant enough to affect the overall safety and reliability of for-hire 

18 transportation. Those concerns are different from the purely employment-related concerns guiding 

19 federal and state agencies in the employment context. The inherent differences between the two 

20 render non-arbitrary and non-capricious the Director's decision not to wholly adopt rules developed 

21 to deal with employees to these independent contractor drivers. In fact, the Ordinance would 

22 arguably forbid the adoption of any employment standards that would result in the inclusion of 

23 drivers whose work is too insignificant to affect the overall safety and reliability of the for-hire 
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transportation provided by a particular driver coordinator (such as drivers who drove a single trip 11 

months ago and have not .driven since that time). As previously explained, the Director considered 

all the factors identified in the Ordinance, to the extent he had access to the information at issue. See 

supra at 4-8. Uber does not purport to show otherwise. Given that the Director followed the 

Ordinance's direction, Uber cannot show that the resultant rule was arbitrary and capricious. 

Although this should end the analysis, Uber is also wrong about the requirements of federal 

and state labor law. Contrary to Uber's contentions, it is generally not the case that all employees 

whose work will be governed by a collective bargaining agreement are part of the process of 

selecting the collective bargaining representative. Typically, under federal and state labor law, an 

eligibility list is created based on prior service, and employees who begin after the cutoff date are 

not eligible to vote. 17  And it is of course the case that employees hired after a union has been selected 

through an election are not afforded the opportunity to vote in the election. Yet all bargaining unit 

employees are covered by the subsequently negotiated collective bargaining agreement, regardless 

of whether they were eligible to vote.l  . 

17 For example, the National Labor Relations Board (NLRB) generally requires eligible voters to 
have been hired on the employer's payroll and working both during the pay period immediately 
preceding the NLRB order scheduling the representation election and . at the time of the actual 
election. See, e.g., Roy N. Lotspeich Publishing Co., 204 NLRB 517 (1973); NLRB v. Tom Wood 
Datsun, 767 F.2d 350 (7th Cir. 1985); cf. Wash. Adm. Code 391-25-430 (in representation elections 
conducted by Washington State Public Employment Relations Commission, the notice of election 
must set forth "the cut-off date, if any, or other criteria to be applied in establishing eligibility to 
vote in the election"). Employees hired before the actual election but after the issuance of the payroll 
on which voter eligibility is based are ineligible to vote, and the NLRB will overturn the election if 
the improper vote of such an employee may have affected the election result. See, e.g., Active 
Sportswear Co., 104 NLRB 1057 (1953). 
18  Uber speculates, without evidence, that "thousands of disenfranchised drivers will be unable to 
voice concerns over a collective bargaining agreement that restrains their ability to work their own 
schedules to meet their desires and needs." Pet. at 26. But there is no reason to believe that any 
agreements will restrain drivers' scheduling flexibility, nor that drivers who are not "qualifying 
drivers" will be unable to comment or vote upon any agreement that is reached. 
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1 Uber points to NLRB decisions allowing certain temporary or intermittent employees to vote 

2 in union elections. See Pet. 27. But those decisions offer no support. Rather than permitting all 

3 employees who have worked for the employer in the prior 12 months to vote (as Uber claims was 

4 the only non-arbitrary and non-capricious choice the Director could have made here), each of those 

5 cases applied a formula, based on the unique circumstances presented by the kind of work at issue, 

6 for determining which of the temporary or intermittent employees would be eligible to vote and 

7 which would not. Typically, as here, that determination is based on "factors of length, regularity, 

8 and currency of [the workers'] employment." Capitol Insulation Co., Inc., 233 NLRB 902, 903 

9 (1977). Thus, for example, in deciding whether taxicab drivers (who were in that case classified as 

10 employees) could vote in union elections, the NLRB focused on turnover statistics showing how 

11 likely it was that certain part-time drivers would continue working an entire year. Cab Operating 

12 Corp., 153 NLRB 878, 883-84 & nn. 12-13 (1965) (holding drivers working at least 2 days per week 

13 eligible but those working only 1 day per week or less ineligible, largely because they had double 

14 the annual turnover rate); see also, e.g., Trump Taj Mahal Associates, 306 NLRB 294, 295 (1992) 

15 (only employees averaging at least four hours per week in quarter before eligibility date could vote). 

16 If the eligible voters in such an election choose union representation, the union then represents the 

17 entire bargaining unit, including individuals who were not eligible to vote. See Steiny & Co., Inc., 

18 308 NLRB 1323, 1323 nn. 1-2 (1992) (applying formula to determine voting eligibility where units 

19 included "all" individuals within certain job categories). 

20 Here, similar considerations guided the Director, but in the context of an industry involving 

21 independent contractors, where worker turnover is extraordinarily rapid, drivers often work minimal 

22 and/or highly irregular hours, and drivers may stop driving for a particular Driver Coordinator 

23 without deactivating their account or otherwise officially indicating that they have "quit." Uber 
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acknowledges as much. See Ryan Decl., Exhibit D,  T 10 (Uber Declaration); see also Pet. at 7 (noting 

"constantly changing driver force"). In fact, Uber elsewhere emphasizes that the nature of the 

industry and the relationship between the company and drivers differ in important respects from the 

employer-employee relationship governed by state and federal labor law. See Pet. at 6-7. While 

NLRB eligibility determinations are based in part on statistics provided by the relevant employers 

regarding turnover, Uber, for example, refused to provide the Director with statistics showing the 

likelihood that particular groups of drivers would continue driving for their driver coordinator over 

the course of a year. The Director was required to use his best judgment, based on the otherwise 

available evidence, in defining "qualifying drivers." See Eng Decl., ¶ 61.19  

Finally, Uber complains the Director's consideration of definitions of part-time employees 

under state law (those who work one-sixth of the time of a full-time employee) in determining the 

appropriate rides threshold for a "qualifying driver" was "arbitrary and capricious because there is 

no definition of `full-time' driver — drivers decide their preferred schedule and hours for 

themselves." Pet. 26-27.20  However, in the absence of a definition of a "full-time" for-hire driver 

19 Another relevant difference between NLRB elections and the process established by the Ordinance 
justifies the Director's decision not to adopt the NLRB election rules wholesale. Under federal labor 
law, an election is held among eligible employees, and the union must obtain a majority of the votes 
cast to be certified as the exclusive representative. See, e.g., NLRB Casehandling Manual, Part Two, 
Representation Proceedings, § 11470 (available at https://www.nlrb.gov/reports-guidance/manuals). 
In other words, abstentions are disregarded. In contrast, under the Ordinance, any qualifying driver 
who does not sign an authorization statement—whether because the driver opposes the EDR's 
representation or because the driver simply does not care about the process (potentially because she 
has ceased driving or only drives a few hours a month)—will count as a "no" vote. SMC 
6.310.735.F.1. That difference heightens the importance of ensuring that only drivers with a 
sufficient interest in the representation process are deemed "qualifying drivers," lest drivers with 
little or no interest in that process determine whether those who do will be represented by an EDR. 
20  It is ironic that Uber complains that the City is disregarding state and federal labor law, while 
simultaneously complaining that the City is following state labor law standards in other respects, 
just as it touts the superiority of its independent contractor system while attacking the Director's 
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standard, the Director used the available figures to calculate how many rides a typical driver would 

drive, and then deemed those who drove one-sixth of that typical figure to be qualifying drivers. See 

Eng Decl., ¶ 35. That decision was reasoned and justifiable, and there is no support for Uber's 

apparent belief that the Director's reliance upon an analogous (but perhaps imperfect) standard was 

arbitrary and capricious. 

IV CONCLUSION 

For the foregoing reasons, the City respectfully requests that this Court deny Uber's 

petition for a constitutional writ. A proposed order will be provided. 

DATED this day of January, 2017. 

PETER S. HOLMES 
Seattle City Attorney 

By:  /s/Michael Ryan 
Michael Ryan, WSBA# 32091 
Sara O'Connor-Kriss, WSBA# 41569 
Assistant City Attorney 
E-mail: Michael.Ryan@seattle.gov  
E-Mail: Sara.00onnor-Kriss@seattle.gov  

Seattle City Attorney's Office 
701 Fifth Avenue, Suite 2050 
Seattle, WA 98104 
Phone: (206) 684-8200 

/s/ Stacey Leyton 
Stacey Leyton, CASBA#203827 (Pro Hac Vice Application pending) 
Email: sleyton@altber.com  

rulemaking process because it did not adopt wholesale laws that apply to the employee/employer 
relationship. Compare Pet. at 640 with id, at 26-28. 
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1 

2 

3 DECLARATION OF SERVICE 

4 Marisa Johnson states and declares as follows: 

5 1. I am over the age of 18, am competent to testify in this matter, am a Legal Assistant 

6 in the Law Department, Civil Division, Seattle City Attorney's Office, and make this declaration 

7 based on my personal knowledge and belief. 

8 2. On January 31, 2017, I caused to be delivered via KCSC E-service, as agreed to by 

9 all parties, addressed to: 

10 Robert J. Maguire 
Davis Wright Tremaine LLP 

11 1201 Third Avenue, Suite 2200 
Seattle, WA 98101-3045 

12 robmaguire@dwt.com  

13 
a copy of Defendants' Opposition to Petition for a Constitutional Writ, Declaration of Michael K. 

14 
Ryan and Declaration of Matthew Eng. 

15 
3. I declare under penalty of perjury under the laws of the State of Washington that the 

16 
foregoing is true and correct. 

17 
DATED this 31 st day of January, 2017, at Seattle, King County, Washington. 

18 

19 J, 1 

20 Marisa Jo Q11 
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