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DEFENDANTS’ FRCP 12(B)(1) AND 12(B)(6) MOTION TO DISMISS

Plaintiffs, who drive for Uber and/or Lyft, seek to strike down Seattle’s ordinance allowing
for collective negotiations between for-hire drivers, acting through an Exclusive Driver
Representative (“EDR”), and the companies for which they drive. Plaintiffs’ claims should be
dismissed both because this Court does not have jurisdiction to hear those claims and because the
claims fail as a matter of law.

As the Court recognized in its ruling on Plaintiffs’ request for preliminary injunctive relief,
this case should be dismissed in the first instance because all but one of Plaintiffs’ claims (Claims
I-1V) depend on speculative events that may or may not occur—including Teamsters Local 117’s
success in procuring statements of support from a majority of the qualifying drivers for either Uber
or Lyft, Local 117’s subsequent certification as the EDR for Uber or Lyft drivers, Uber or Lyft’s
agreement to require that its drivers join or support Local 117, and the City’s approval of that
agreement—such that those claims are not ripe and this Court has no Article III jurisdiction.!

Even if all of Plaintiffs’ claims were ripe, moreover, they fail on their merits. Plaintiffs’
assertion that the National Labor Relations Act (“NLRA”) preempts the Ordinance (Counts I-1II)
lacks merit because the Ordinance does not regulate or require any conduct that would arguably
violate the NLRA. Rather, any purported violations by an EDR or driver coordinator (which may
never even occur) would result from voluntary acts of those parties that are not required by the
OrdinanCe. Such voluntary actions could not support invalidating the Ordinance on its face.
Plaintiffs NLRA claims also fail because (a) EDRs are not “labor organizations™ and thus are not
subject to the relevant statutory prohibitions, (b) the targeted conduct is entirely permissible under
the NLRA because it is not intended to put pressure on any neutral third parties, and (c) Plaintiffs
have not alleged any conduct rising to the level of that which is proscribed by the NLRA. Likewise,
Plaintiffs’ theory that exclusive representation in negotiations violates their First Amendment

associational rights (Count IV) has been squarely rejected by every court to consider it, including

! The Court’s ruling was issued in the companion case challenging the Ordinance. See Chamber of Commerce v.
Seattle, C17-0370RSL, Dkt. #49.
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the United States Supreme Court and this Court. Finally, Plaintiffs’ claim under the Driver’s
Privacy Protection Act (“DPPA”) (Count V) fails because the Ordinance does not require
disclosure of information obtained from a state department of motor vehicles.
I FACTUAL BACKGROUND
A. The Ordinance

On December 14, 2015, the Seattle City Council adopted the Ordinance Relating to
Taxicab, Transportation Network Company, and For-Hire Vehicle Drivers, “to ensure safe and
reliable for-hire and taxicab transportation service.” Ordinance (“Ord.”) §1.C.*> The Ordinance
provides a means for for-hire drivers to collectively address the terms and conditions of their
contractual relationships with “driver coordinators” (entities like Uber and Lyft that provide for-
hire transportation services to the public), which the Council determined would improve the safety
and reliability of for-hire transportation services by, among other things, reducing turnover,
increasing driver commitment and experience, and alleviating the pressure drivers face to provide

transportation services in an unsafe manner (such as by working too many hours, operating

vehicles at unsafe speeds, or ignoring necessary maintenance). Id. §1.1, J. To permit for-hire drivers

to have input in establishing the terms and conditions of their contractual relationships, the
Ordinance establishes a process for independent contractor drivers to designate an EDR to
negotiate with their driver coordinators. The Ordinance applies only to independent contractors,
and expressly excludes from its coverage drivers who are “employees” under the NLRA. Ord. §6.

B. Implementation of the Ordinance
On December 29, 2016, the City issued four rules relating to the Ordinance, including rules

elaborating on the definition of “qualifying driver,” the information to be included in the qualifying

2 The Ordinance is attached as Exhibit A to the Declaration of Michael K. Ryan filed contemporaneously with this
motion. Because Plaintiffs’ Complaint references the Ordinance, the Ordinance is incorporated therein and may be
considered on a motion to dismiss the Complaint. Van Buskirk v. Cable News Network, Inc., 284 F.3d 977, 980 (Sth
Cir. 2002) (court may consider documents referenced extensively in complaint and accepted by the parties as
authentic). - The Ordinance is also available at hitps://www.seattle.gov/business-regulations/taxis-for-hires-and-
tnes/for-hire-driver-collective-bargaining. Where provisions of the Ordinance have been codified, the Seattle
Municipal Code (“SMC”) is cited.
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driver list, and the mandatory subjects of bargaining between an EDR and a driver coordinator.
Compl. (Dkt. #1) 24.°

On February 13, 2017, Teamsters Local 117 applied for status as a Qualified Driver
Representative (“QDR”), which allows it to seek driver support for recognition as an EDR. /d.
943. Local 117 was certified as a QDR on March 3, 2017, and then gave notice to driver
coordinators, including Uber and Lyft, seeking a list of their qualifying drivers (i.e., thé drivers
eligible to participate in the EDR selection process). Id. §§44-45. The Ordinance requires the
qualifying driver list to include qualifying drivers’ names, addresses, and, if available, email
addresses and phoneinumbers. Id. The rules implementing the Ordinance require that, in addition,
the list include each individual’s city-issued for-hire driver permit number and state driver’s
license number. FHDR-1.

If Local 117 elects to collect statements of interest from Uber or Lyft’s qualifying drivers,
it will have 120 days to collect and submit them to the City, and Seattle’s Director of Finance and
Administrative Services (“Director”) will then determine whether Local 117 has shown support
from a majority of drivers; if it has, Local 117 will be certified as an EDR for that driver
coordinator, and negotiations over certain specified subjects will take place. SMC 6.310.735.F.1-
3, H.1. The Ordinance requires the parties to negotiate in good faith about the following subjects:
best practices regarding vehicle equipment standards, safe driving practices, background checks
of prospective drivers, the nature and amount of payments to be made by or withheld from the
driver coordinator to or by the drivers, minimum hours of work, conditions of work, and applicable
rules. SMC 6.310.735.H.1. The implementing rules add as a mandatory subject “[w]hether for-
hire drivers will be required to become members of or make other payments to an EDR.” FHDR-
4, However, the Ordinance specifies that its terms do not “require or preclude a driver cdordinator

from making an agreement with an EDR to require membership of for-hire drivers ...,” SMC

3 The four rules, which are referenced in Plaintiffs’ Complaint and thus properly considered on a motion to dismiss,
are attached as Exhibits B-E to the Ryan Declaration, and are also publicly available at
https://www.seattle.gov/business-regulations/taxis-for-hires-and-tncs/for-hire-driver-collective-bargaining.
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6.310.735.H.4 (emphasis added), and the rules elaborate that “[w]hether for-hire drivers will be
required to become members of or make other payments to an EDR ... will not be submitted to
interest arbitration unless both the Driver Coordinator and the EDR agree to that submission.”
FHDR-4 (emphasis added).* Thus, while a driver coordinator would be obligated to discuss
mandatory driver membership or payments if the EDR raises that subject, the parties are not
required to reach any agreement on that issue.

Any agreement reached by the parties will take effect only if the Director determines that
its terms further the purposes of safety and reliability and therefore approves it. SMC
6.310.735.H.2. If the Director disapproves the agreement, he or she must provide a written
explanation of the reasons for disapproval, which will give the parties guidance as to what needs
to be modified in order to present an agreement that would be approved. Id.

C. Legal challenges and preliminary injuncﬁon

On March 9, 2017, the U.S. Chamber of Commerce (“Chamber™) filed a federal court
action challenging the Ordinance and a motion for a preliminary injunction. Chamber of
Commerce v. Seattle, C17-0370RSL, Dkt #1, 2. On March 10, 2017, Plaintiffs filed the instant
case and a preliminary injunction motion. Dkt. #1, 2. On April 4 2017, this Court granted a
preliminary injunction enjoining the Ordinance’s disclosure requirements. Chamber of Commerce
v. Seattle, C17-0370RSL, Dkt. 49. As relevant here, the Court preliminarily rejected Plaintiffs’
First Amendment claim as unripe and their NLRA claims as both unripe and lacking merit. Id. at
8-10, 12 n.6, 15. The Court observed that although “the purposes of the [DPPA] strongly suggest
that the source of the personal information must be taken into consideration when evaluating a
DPPA [claim],” the issue was “debatable,” so Plaintiffs had “raised serious questions” as to that

claim. Id at 15-17.

4 The Ordinance provides that if the EDR and driver coordinator are unable to reach a proposed agreement after a
specified amount of time, either party may demand that a neutral “interest arbitrator” “propose the most fair and
reasonable agreement” concerning the subjects of bargaining. SMC 6.310.735.1.2. That proposed agreement is then
submitted to the Director for approval or disapproval. SMC 6.310.735.1.3.
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II LEGAL STANDARD

Motions challenging standing and ripeness are brought under Rule 12(b)(1) because they
implicate a court’s subject matter jurisdiction. See Chandler v. State Farm Mut. Auto. Ins. Co., 598
F.3d 1115, 1122 (9th Cir. 2010). A Rule 12(b)(1) attack “can be either facial, confining the inquiry
to allegations in the complaint, or factual, permitting the court to look beyond the complaint.”
Savage v. Glendale Union High Sch. Dist. No. 205,343 F.3d 1036, 1039 n.2 (9th Cir. 2003). Here,
the City brings both a facial challenge, where the court must accept as true all material allegations
of fact (but need not accept bare legal conclusions), Maya v. Centex Corp., 658 F.3d 1060, 1068
& n.3 (9th Cir. 2011), and a factual challenge, which requires Plaintiffs to present evidence to
support those allegations and the court to make findings of fact, Kingman Reef Atoll Investments,
LLC v. United States, 541 F.3d 1189, 1195 (9th Cir. 2008).

To withstand a motion to dismiss under Rule 12(b)(6), a coinplaint must allege sufficient
facts “to state a claim to relief that is plausible on its face.” Bell Atl. Corp. v. Twombly, 550 U.S.
544, 570 (2007). A facial challenge must establish that the Ordinance “is unconstitutional in all of
its applications.” Wash. State Grange v. Wash. State Republican Party, 552 U.S. 442, 449 (2008);
United States v. Salerno, 481 U.S. 739, 745 (1987) (requiring “that no set of circumstances exists
under which the Act would be valid”).

I  ARGUMENT
A. Plaintiffs’ NLRA and First Amendment claims are not ripe (Counts I-IV).

Plaintiffs’ first four claims should be dismissed because, as this Court recognized in
evaluating Plaintiffs’ preliminary injunction motion, each claim depends on events that are
uncertain to occur and thus is not ripe.

“[R]ipeness can be characterized as standing on a timeline.” Thomas v. Anchorage Equal
Rights Comm’n, 220 F.3d 1134, 1138 (9th Cir. 2000) (en banc). “A claim is not ripe for
adjudication if it rests upon contingent future events that may not occur as anticipated, or indeed
may not occur at all.” Texas v. United States, 523 U.S. 296, 300 (1998) (internal quotation marks
omitted). Even when a claim is ripe in the Article III sense, it must still meet the “prudential”
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component of the ripeness doctrine, which is guided by two overarching considerations: “the
fitness of the issues for judicial decision and the hardship to the parties of withholding court
consideration.” Abbott Labs. v. Gardner, 387 U.S. 136, 149 (1967).

Plaintiffs’ first three claims allege that the Ordinance is preempted by the NLRA because
the Ordinance purportedly authorizes EDRs to reach agreements with driver coordinators that are,
in Plaintiffs’ view, prohibited by NLRA Sections 8(e) and 8(b)(4). See generdlly San Diego
Building Trades Council v. Garmon, 359 U.S. 236 (1959).5 Specifically, Plaintiffs contend that
the Ordinance enables an EDR to pressure driver coordinators to “cease doing business” with
drivers who refuse to accept the EDR’s representation, in violation of the NLRA.® Plaintiffs’ fourth
claim asserts that merely being represented by an EDR in negotiations with a driver coordinator
violates Plaintiffs’ First Amendment right to freedom of association.

All four claims are premature because they are contingent on a series of events, any or all
of which may never occur. With respect to Plaintiffs’ First Amendment claim, this Court has
already recognized that the alleged harms relevant to that claim “will arise only after an exclusive
driver representative is certified.” Chamber of Commerce v. Seattle, C17-0370RSL, Dkt. 49 at 15.
Before that can happen, Teamsters Local 117 must choose to pursue statements of interest from
Uber or Lyft drivers (as opposed to from drivers for some other driver coordinator subject to the
Ordinance, or from no drivér coordinator at all). Then, a majority of either Uber’s or Lyft’s
qualifying drivers must sign statements of interest within 120 days after Local 117 obtains their
contact information, and the Director must determine that Local 117 has demonstrated the support

of a majority of Uber or Lyft’s qualifying drivers. Unless and until each of these events occur,

3 Section 8(e) makes it an unfair labor practice for a labor organization and employer to enter an agreement “whereby
such employer ceases or refrains or agrees to cease or refrain from handling, using, selling, transporting or otherwise
dealing in any of the products of any other employer, or to cease doing business with any other person ....” 29 U.S.C.
§158(e). Section 8(b)(4) makes it an unfair labor practice for a labor organization to, inter alia, “threaten, coerce, or
restrain” any person engaged in commerce in order to force them into entering into an agreement prohibited by Section
8(e) or to otherwise cease doing business with another employer or person. 29 U.S.C. §158(b)(4)(ii)(A) & (B).

6 Plaintiffs’ first and second claims are premised on Section 8(¢) and Section 8(b)(4), while Plaintiffs’ third claim is
based on both statutes’ prohibition of so-called “secondary” activity. However, as detailed below, the statutes only
prohibit secondary activity, so Plaintiffs’ third claim is superfluous.
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Plaintiffs’ First Amendment claim will be unripe, because it would only be at that point that an
EDR will have authority to enter into negotiations with Uber or Lyft as the exclusive representative
of those companies’ drivers. See, e.g., Parrish v. Dayton, 761 F.3d 873, 876 (8th Cir. 2014)
(challenge to law permitting collective bargaining by childcare workers unripe where “[t]he
election of an exclusive representative [was] not certainly impending”); Bierman v. Dayton, No.
14-3021, 2014 WL 4145410, *4-6 (D. Minn. Aug. 20, 2014) (challenge to exclusive representation
unripe when representation election results unknown).

Plaintiffs’ NLRA preemption claims are even less ripe, because they depend on the
occurrence of these as well as still more uncertain events. As this Court has recognized, “there are
too many facts that need to be developed before the preemptive effect of §8(e) could be properly
addressed.” Chamber of Commerce v. Seattle, C17-0370RSL, Dkt. 49 at 8. “Whether the
Teamsters will obtain statements of interest from a majority of qualified drivers working for any
particular driver coordinator, whether the Teamsters will be certified as the ‘exclusive driver
representative,” and whether the union will successfully negotiate a union shop provision must all
be resolved before the identified conflict between §8(e) and the Ordinance could appear.” Id.”
Similarly, whether the City would approve an agreement containing such a provision would also
need to be resolved. If the parties do not agree to such a provision, or the City does not approve it,
there would be no impediment to Lyft or Uber doing business with drivers who refuse to become
members of or contribute to the EDR—the central element of Plaintiffs’ NLRA claims. See

Chamber of Commerce v. Seattle, No. C16-0322RSL, 2016 WL 4595981, *2-4 (W.D. Wash. Aug.

7 Although “whether for-hire drivers will be required to become members of or make other payments to an EDR” is a
mandatory subject of bargaining under the Ordinance’s implementing rules, FHDR-4, nothing in the Ordinance or its
implementing rules requires the parties to propose or agree to any such term. Indeed, the Ordinance explicitly provides
that it does not require such agreements, SMC 6.310.735.H.4. And the implementing rules specifically exclude this
subject from mandatory interest arbitration unless both the driver coordinator and the EDR agree to submit that issue.
FHDR-4. Thus, whether any drivers will be required to become members of or contribute to an EDR is not only
entirely hypothetical at this point, but also within the control of third parties not before the Court, including driver
coordinators like Uber and Lyft. To the extent Plaintiffs’ First Amendment claim is also premised on the existence of
an agreement that requires membership or financial contributions, see Compl. 77, it too will not ripen until such an
agreement is reached, if ever.
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9, 2016) (concluding that any injury resulting from such collective negotiations is too speculative
to establish Article III standing).?

Because each of these contingencies will affect both the éxistence and‘ the merits of
Plaintiffs’ claims, their NLRA and First Amendment claims are unripe both as a matter of Article
I standing and as a prudential matter. Plaintiffs’ claims will be “fit[] .... for judicial decision”
after an EDR has been certified, at the earliest (if that ever occurs). Abbott Labs., 387 U.S. at 149.
Because Plaintiffs’ alleged harms relating to these claims are all premised on conduct that has not
yet occurred and may never occur (see, e.g., Compl. J56-58), “withholding court consideration”
will cause no “hardship to the parties.” Id.; see also Chamber of Commerce v. Seattle, C17-
0370RSL, Dkt. 49 at 9-10.° For these reasons alone, the Court should dismiss Plaintiffs’ NLRA
and First Amendment claims.

B. Plaintiffs’ claims all fail as a matter of law.
Even if Plaintiffs’ claims were ripe, they would all fail as a matter of law.

1. The Ordinance does not mandate conduct that would arguably violate the
NLRA and has never been applied in a manner that arguably violates the NLRA
(Counts I-III). '

To succeed in a facial challenge to the Ordinance, Plaintiffs must show that “no set of
circumstances exists under which the Act would be valid.” Salerno, 481 U.S. at 745. The test as
to whether conduct regulated by state or local law is “arguably” protected or prohibited by federal
labor law, as required to establish Garmon preemption, “mean][s] that the party claiming pre-

emption is required to demonstrate that his case is one that the [National Labor Relations] Board

. could legally decide in his favor.” Int’l Longshoremen’s Ass 'n, AFL-CIO v. Davis, 476 U.S. 380,

8 To the extent Plaintiffs suggest that their Section 8(b)(4) claim is ripe as soon as an organizing campaign begins,
they ignore that that statute specifically prohibits the use of “threats, coercion, or restraints” as part of such a campaign.
See infra at 14 n.13. Plaintiffs do not and could not allege that any such conduct has occurred. See also Chamber of
Commerce v. Seatile, C17-0370RSL, Dkt. 49 at 10 (noting that Plaintiffs’ Section 8(b)(4) claim “is not ripe for
resolution™). To the extent Plaintiffs’ claim that merely being subject to the terms of any agreement between an EDR
and driver coordinator violates the NLRA, but see infra at 10-12 (explaining why claim is meritless), such a claim
would not ripen until an EDR is certified and reaches an approved agreement with a driver coordinator.

° Because the complained-of injuries are not certainly impending, and instead depend upon the actions of third parties
not before the court, Plaintiffs® Article III problem may also be characterized as a lack of standing. See, e.g., Chamber
of Commerce, 2016 WL 4595981, *2-4. As previously explained, supra at 5, ripeness is standing on a timeline.
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394-95 (1986). Thus, to succeed, Plaintiffs must (a) advance an interpretation of the NLRA that
is not contrary to its language and has not been rejected by the courts or the NLRB, and (b) set
forth sufficient evidence “to enable the court to find that the Board reasonably could uphold a
claim based on such an interpretation.” Id. Under these standards, Plaintiffs’ NLRA preemption
claims must be dismissed.

Plaintiffs’ NLRA claims fail for at least three independent reasons. First, as this Court has
recognized, nothing in the Ordinance requires anybody to violate the NLRA. Applying the terms
of a collectively negotiated agreement to all relevant drivers has neither the purpose nor the
inevitable effect of forcing driver coordinators to cease doing business with anyone. Chamber of
Commerce v. Seattle, C17-0370RSL, Dkt. 49 at 9 n.3. Second, Sections 8(b)(4) and 8(e) govern
the conduct of statutorily defined “labor organizations,” and, as this Court has acknowledged,
EDRs do not fall within this definition. Id. at 9 & n.4. Third, an EDR’s purpose of advancing
drivers’ interests vis-a-vis a driver coordinator that contracts with them would not fall within the
proscriptions of Section 8(b)(4) or 8(e) because it would not target a “neutral” or have a
“secondary” objective. |

First, “the Ordinance does not require that the driver coordinator cease doing business with
drivers unwilling to accept Teamsters’ [or any other QDR’s] representation,” Chamber of
Commerce, C17-0370RSL, Dkt. #49 at 8 (quotation marks and citation omitted), and nothing in
the Ordinance even arguably threatens, coerces, or restrains anybody to attain such an objective.
If an EDR is certified for Uber or Lyft drivers, those companies will remain entirely free to do
business with any driver of their choosing—they will simply be required to negotiate with the EDR
regarding certain contractual terms of their ‘relationships with those drivers and to abide by the

agreed-upon terms if those terms are approved by the Director.!® The Ordinance itself places no

10 Because those terms have force and apply to all of a driver coordinator’s drivers only by virtue of this unilateral
regulatory decision by the Director, they are no different from other conditions imposed by the government on
particular working relationships, such as the requirement that employers pay a minimum wage or that contractors
require their subcontractors to pay prevailing wages, and do not result from threats, coercion, or restraints by the EDR
or from any private contractual agreement between the driver coordinator and the EDR.
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limitations on whiéh particular drivers can work for Uber or Lyft under those Director-approved
terms. Just as drivers who do not want to work under the terms established by Uber or Lyft may
now decline to drive for those companies, drivers who would not want to work under the terms
negotiated by an EDR and approved by the Director could elect not to do so.

Like every other facially neutral law or regulation, the Ordinance is completely impartial
with respect to any hypothetical efforts by a QDR or EDR to force a driver coordinator to cease
doing business with any driver or any hypothetical agreement between an EDR and a driver
coordinator that would potentially have such an effect. Should an EDR engage in conduct arguably
proscribed by the NLRA, such conduct would not be required by the Ordinance (let alone required
in all circumstances) and therefore would provide no basis for striking down the Ordinance.
Nothing prevents an EDR and driver coordinator from agreeing to terms that violate any number
of federal statutes (such as a ciause that purports to waive drivers’ right to be free from racial
discrimination), but an ordinance is not preempted merely because it does not itself affirmatively
prohibit that conduct. Rather, the appropriate remedy if the parties agree to an unlawful term (and
the City approves it) is to nullify the offending terms of the agreement. Indeed, if NLRA violations
ever occur, the NLRA provides remedies directed at the labor organization itself to force it to stop
conduct that violates Section 8(b)(4) or to nullify any agreement that violates Section 8(e). See,
e.g., 29 U.S.C. §160(a); 29 U.S.C. §160()) (requiring NLRB regional office to seek preliminary
injunctive relief against violations of Sections 8(b)(4) or 8(e)); 29 U.S.C. §187(b) (providing
private right of action for damages to persons injured by Section 8(b)(4) violation).

To the extent Plaintiffs contend that the Ordinance requires conduct that arguably violates
Section 8(e) simply because driver coordinators must apply the terms of any Director-approved
agreement to all of that driver coordinator’s drivers—and not merely to drivers who are members
of the EDR—Plaintiffs’ argument fails as a matter of law. As this Court has already recognized,
Section 8(e) renders unlawful specific contractual ferms, not the mere designation of an exclusive

representative. Chamber of Commerce, C17-0370RSL, Dkt. #49 at 9 n.3.
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Moreover, the Ordinance’s requirement that driver coordinators apply Director-approved
terms to all drivers is targeted at and regulates only the driver coordinator’s own business, not the
business of unrelated and independent third parties, and certainly does not require the driver
coordinator to cease doing business with any particular driver or drivers. Indeed, the Ordinance is
based upon the City Council’s understanding that the current practice of for-hire companies like
Uber and Lyft is to apply the same unilaterally established terms and conditions to all drivers
providing a particular kind of ride service. Ord. §1.E; see also, e.g., Cotter v. Lyft, Inc., 60
F.Supp.3d 1067, 1080 (N.D. Cal. 2015) (stating that individual drivers cannot negotiafe with Lyft
regarding the percentage of each fare Lyft retains as an administrative fee); O 'Connor v. Uber
Tech., Inc., 82 F.Supp.3d 1133, 1144 (N.D. Cal. 2015) (noting that the price paid by a consumer

for any given Uber ride “is set by Uber, without negotiation or input from the drivers™). Although

the Ordinance changes the process through which those terms and conditions are developed, it

does not change Uber’s of Lyft’s existing practice of applying uniform terms and conditions to all
of their contractual relationships with drivers, and does not require a driver coordinator to
terminate its relationship with any driver. ,

Notably, the NLRB has long recognized the lawfulness of so-called “union standards”
clauses requiring the employer to subcontract only with others who agree to abide by union-
negotiated wages and benefits. Such clauses, which “remove the incentive for an employer to give
bargaining unit work to subcéntractors,” are lawful “[b]ecause the pressure generated by such an
agreement is focused upon the primary employer, and benefits the employees of that employer.”
NLRB v. Int’l Bhd. of Teamsters, Local 251, 691 F.3d 49, 57 (Ist Cir. 2012). Although a
subcontractor might forgo work to avoid having to comply with a union wage scale, that fact
standing alone does not render such clauses unlawful. Similarly, even if drivers might choose not
to work for Uber or Lyft because they do not want to be subject to the Director-approved
contractual terms, that fact does not render the Ordinance arguably unlawful under the NLRA.

Indeed, this is not meaningfully different from the current state of affairs, where prospective
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drivers may choose to work elsewhere because they find the existing terms unilaterally imposed
by Uber or Lyft unsatisfactory.!!

The second, independent reason Plaintiffs’ NLRA claims fail is because Sections 8(e) and
8(b)(4) govern only conduct by “labor organizations” as defined by the NLRA, which does not
include the QDRs and EDRs certified by the Director.!? The NLRA defines “labor organizations”
as organizations representing NLRA “employees,” a term that does not include independent
contractors. 29 U.S.C. §152(5), (3). Plaintiffs’ Complaint, however, asserts that Plaintiffs and other
drivers for Uber and Lyft are independent contractors, not employees. See, e.g., Compl. 929, 51-
52, Thus, as this Court previously acknowledged, a QDR or EDR that represents indepéndent
contractor drivers for Uber and Lyft would not be a “labor organization” subject to Sections 8(e)
and 8(b)(4)—and certainly would not be “labor organizations” in all circumstances as required to
establish the Ordinance’s facial invalidity based on an NLRA preemption theory. See Chamber of
Commerce, C17-0370RSL, Dkt. #49 at 9 (“[N]Jone of the parties to this dispute contends that the
drivers are employees, making it doubtful that the driver representative is a labor organization for
purposes of §8.”); see also Pac. Maritime Assoc. v. Local 63, Int’l Longshoremen’s Union, 198
F.3d 1078, 1081 (9th Cir. 1999) (local union representing public employees excluded from NLRA

definition of “employees” was not “labor organization™ covered by Section 8(b)(4)); see also

1 Tn contrast, so-called “union signatory” clauses requiring that an employer work only with subcontractors whose
employees join the union may be invalid under the NLRA. See In re Bituminous Coal Wage Agreements, 756 F.2d
284, 289-90 (3d Cir. 1985) (contrasting union standards and union signatory clauses). This distinguishes the present
case from the authorities relied upon by Plaintiffs when seeking preliminary injunctive relief, in which unions were
attempting to require that any owner-operators used by the employer join the union. See, e.g., NLRB v. Chauffeurs
Local 525, 773 F.2d 921, 924 (7th Cir. 1985) (“The clauses at issue here, which require owner-operators to join the
Union by requiring them to be carried on the payroll as employees, are union signatory clauses which focus on the
union affiliation of, rather than the compensation paid, a subcontractor’s employees.”) (emphasis added); Jit. Council
of Teamsters No. 53, 248 NLRB 808, 817 (1980) (“The evidence further shows that Respondent Local 420, through
Tanberg, coercively insisted that Irvine cease doing business with independent contractors who were not and would
not become members of Local 420.”) (emphasis added). While an implementing rule requires driver coordinators to
discuss the possibility of a membership requirement if that issue is raised by an EDR, neither the rule nor the Ordinance
requires the parties to agree to such a provision or sanctions the imposition of such a provision. See Chamber of
Commerce, C17-0370RSL, Dkt. #49 at 8 (“Section H.4 of the Ordinance authorizes the negotiation of a union shop
provision, but it neither requires nor precludes such an arrangement.”).

12 Although Plaintiffs’ Complaint asserts that QDRs and EDRs are “labor organizations,” Compl. {32, that is a legal
conclusion that this Court can disregard for the purposes of this motion. See Twombly, 550 U.S. at 555 (“[O]n a motion
to dismiss, courts are not bound to accept as true a legal conclusion couched as a factual allegation[.]”) (quotation
marks and citation omitted).
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United Farm Workers, AFL-CIO v. Ariz. Agricultural Emp. Relations Bd., 669 F.2d 1249 (9th Cir.
1982) (NLRA preemption not applicable to individuals excluded from NLRA coverage).

With respect to Plaintiffs’ as-applied challenge, the Court already tentatively rejected
Plaintiffs’ argument that Local 117 is a “labor organization” for present purposes by virtue of the
fact that it represents NLRA-covered employees in other contexts. Chamber of Commerce, C17-
0370RSL, Dkt. #49 at 9 n.4. Under governing Ninth Circuit authority, where a labor organization
represents both NLRA-covered employees and individuals excluded from the NLRA, the NLRA’s
prohibition on unlawful secondary activity does not apply to actions taken solely in its role as
representative of the excluded individuals. 4ir Line Pilots Ass'n v. NLRB, 525 F.3d 862, 870 (9th
Cir. 2008).

Third, even if Plaintiffs could allege that an EDR is a “labor organization” under the
NLRA, Plaintiffs s#ill could not establish that its conduct in representing Uber and Lyft drivers
would violate Section 8(e) or 8(b)(4). In Chipman Freight Servs. Inc. v. NLRB, 843 F.2d 1224,
1227 (9th Cir. 1988), the Ninth Circuit held that the use of coercive tactics (namely, picketing) to
advance independent contractors’ interests with respect to the business entity with whom they
contract does not violate Section 8(b)(4) so long as its object is not to force a neutral business to

cease doing business with another. That is because Section 8(b)(4), like Section §(e), was intended

to prevent “labor’s use of the boycott to ... involv[e] an employer in disputes not his own,” Nat’l

Woodwork Mfrs. Ass’nv. NLRB, 386 U.S. 612, 620 (1967), and to “prohibit only pressure brought
to bear on a third person who is wholly unconcerned in the disagreement [between the union and
the primary employer),” Chipman Freight Servs., 843 F.2d at 1227 (quotation marks and citation
omitted; emphasis added). Thus, Sections 8(¢) and 8(b)(4) do not proscribe activities that affect
the employer’s dealings with third parties but that have “the object of pressuring the employer for
agreements regulating relations between him and his own employees.” Nat 'l Woodwork Mfrs., 386
U.S. at 620. Chipman expressly rejected the argument that conduct that would Be permissible on
behalf of employees would violate Section 8(b)(4) if engaged in on behalf of independent

contractors. 843 F.2d at 1226-27. Accordingly, under Chipman, an EDR’s conduct in campaigning
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and negotiating on behalf of a group of independent contractor drivers for Uber or Lyft—
companies that are plainly not “neutral” in their relationship with their drivers—is nof regulated
by Sections 8(b)(4) and 8(e)."*

For these reasons, Plaintiffs have not stated a valid facial or as-applied preemption
challenge to the Ordinance under Sections 8(e) and 8(b)(4)."

2. Plaintiffs’ First Amendment claim (Count IV) fails as a matter of law.

Plaintiffs’ claim that being represented by an EDR in negotiations somehow infringes on
their First Amendment associational interests was rejected by the Supreme Court over 30 years
ago in Minnesota State Board for Community Colleges v. Knight, 465 U.S. 271 (1984). In the last
two years alone, this legal theory has been rejected by the First, Second, and Seventh Circuits, and
two federal district courts—including this Court, in a well-reasoned decision by Judge Leighton.
See D’Agostino v. Baker, 812 F.3d 240 (1st Cir. 2016), cert. denied, 136 S.Ct. 2473 (2016) (Souter,
J., sitting by designation); Jarvis v. Cuomo, 660 Fed.Appx. 72 (2d Cir. 2016), cert. denied, 2017
WL 737827 (Feb. 27, 2017); Hill v. Serv. Employees Int’l Union, Healthcare Ill., 850 F.3d 861
(7th Cir. 2017); Mentele v. Inslee, No. C15-5134, 2016 WL 3017713 (W.D. Wash. May 26, 2016);
Bierman v. Dayton, __ F.Supp.3d _ ,2017 WL 29661 (D. Minn. Jan. 3,2017). The same outcome

is required here.

13 The mere fact that Local 117 may be gathering statements of support from qualifying drivers for Uber or Lyft does
not state a claim under Section 8(b)(4), because Plaintiffs do not even allege that Local 117’s efforts involve any
threats, coercion, or restraints. See In re United Bhd. of Carpenters, Local Union No. 1506,355 NLRB 797, 800 (2010)
(“coerce” and “restrain” require more than “mere persuasion,” and instead include such conduct as “violence,
intimidation, blocking ingress and egress, or similar direct disruption of the secondaries’ business”) (quotation marks
and citation omitted). If such actions actually occur, Plaintiffs’ complaint will be with Local 117, not the Ordinance—
the implementing rules of which prohibit QDRs from “interfer{ing] with, restrain[ing], or coerc[ing] drivers in their
exercise of their right[s]” under the Ordinance. FHDR-2. Moreover, whether any hypothetical future coercive conduct
or agreement would be infended to target a neutral entity (which is all that matters under Sections 8(e) and 8(b)(4),
see Int’l Bhd. of Teamsters, Local 251, 691 F.3d at 56) involves a question of fact that plainly cannot be resolved in
the absence of any actual pressure, negotiations, or agreement, and so is unripe for resolution at this time.

14 Plaintiffs’ Complaint also asserts that the Ordinance is preempted because it “authorizes conduct that Congress
intended to be unregulated and left to the free play of economic forces.” Compl. {73. But where Congress excludes
particular working relationships from NLRA coverage without prohibiting state or local regulation of those workers,
as it did here with respect to independent contractors, “the states remain free to legislate as they see fit, and may apply
their own views of proper public policy to the collective bargaining process insofar as it is subject to their jurisdiction.”
United Farm Workers, 669 F.2d at 1257; see also Chamber of Commerce, C17-0370RSL, Dkt. #49 at 10-15
(recognizing that states are free under the NLRA to regulate “the labor rights of independent contractors™).
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The First Amendment protects the right to associate “for the purpose of engaging in those
activities protected by the First Amendment.” City of Dallas v. Stanglin, 490 U.S. 19, 23-24 (1989)
(quoting Roberts v. United States Jaycees, 468 US 609, 617-18 (1984)). The right not to associate
derives from that affirmative right to associate, see Roberts, 468 U.S. at 623, and thus applies only
where the association at issue involves speech or expression. |

Plaintiffs’ First Amendment theory is that the Ordinance somehow compels them to
“associate” with the expressive activities of the EDR selected by a meijority of their driver
coordinator’s qualifying drivers. Compl. §954(d), 55(d), 75. However, Plaintiffs do not identify
any way in which they would be compelled to “associate” with an EDR’s First Amendment
activities. Plaintiffs need not participate in the EDR’s activities, and while Plaintiffs assert that the
Ordinance “prohibits or restricts drivers from speaking and contracting with driver coordinators
regarding the terms of their business relationship individually and through associations other than
their government-appointed EDR,” Compl. {76, nothing in the Ordinance restricts their ability to-
speak with driver coordinators or to use a “representative” other than an EDR to do so. The
Ordinance merely prevents driver coordinators and individual drivers from re-negotiating the
terms and conditions set forth in the agreement negotiated between an EDR and driver coordinator
(and approved by the Director)—as is standard in the context of collective bargaining by
employees. Cf. D Agostino, 812 F.3d at 242. Reasonable outsiders would not conclude that every
driver subject to those terms and conditions necessarily agrees with the EDR’s speech activities,
and the EDR’s positions will not be personally attributed to any individual driver. See Bierman,
2017 WL 29661, at *6 (“The very system by which bargaining unit members select a[n] ...
exclusive representative through majority vote makes clear that not all bargaining unit members
necessarily support the representative’s positions.”); cf Hurley v. Irish Am. Gay, Lesbian &
Bisexual Grp. of Boston, 515 U.S. 557, 575-77 (1995) (finding First Amendment violation where
inclusion of prohibited group in parade presented risk that group’s message would be misattributed

to parade itself).
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Because Plaintiffs cannot identity any way in which the Ordinance restrains their
expressive activities or compels them to associate with an EDR’s expressive activities, their claim
depends on the theory that the mere existence of a system of collective negotiations through an
exclusive representative is an inherent restraint on drivers’ First Amendment rights to avoid
associating with that representative’s expressive activities. But the Supreme Court squarely
rejected that theory in Knight, where it held that an exclusive representation system (both as to
employment terms and in relation to other policy matters) does not infringe the constitutional rights
of represented individuals. 465 U.S. at 273, 278-79, 288; Knight v. Minnesota Cmty. Coll. Faculty
Ass’n, 460 U.S. 1048 (1983). The Court reasoned that the exclusive representation of college
instructors at issue there “in no way restrained appellees’ freedom to speak on any education-
related issue or their freedom to associate or not to associate with whom they please, including the
exclusive representative.” 465 U.S. at 288; see also id. at 288-90 (noting that “unique status” of
exclusive representative may “amplif[y] its voice,” and non-members may “feel some pressure to
join the exclusive representative,” but holding this “is no different from the pressure to join a
majority party that persons in the minority always feel” and “does not create an unconstitutional
inhibition on associational freedom™). The same reasoning applies here, and forecloses Plaintiffs’
claim.®
Because exclusive representation standing alone does not violate the First Amendment
associational rights of dissenters, see D ’Agostino, 812 F.3d at 244, there is no need to balance any
such intrusion against the governmental interest underlying it. See Bierman, 2017 WL 29661, at
*7 (“Because the First Amendment is not violated, the State need not demonstrate any special

justification for its law.”) (quotation omitted). To the extent Plaintiffs rely on any case law

15 To the extent Plaintiffs contend that Knight is distinguishable because it involved public employment, that
distinction makes Plaintiffs’ First Amendment claim weaker, not stronger. The public employee unionization at issue
in Knight arguably implicates the right to associate for the First Amendment-protected purpose of petitioning the
government, whereas negotiations between an exclusive representative and a private, non-governmental entity do not.
See, e.g., Virgin Atl. Airways, Ltd. v. NMB, 956 F.2d 1245, 1251-52 (2d Cir. 1992) (rejecting comparable First
Amendment challenge arising in context of private sector exclusive representation because “the First Amendment
[does not] protect individuals from being represented by a group that they do not wish to have represent them”); Air
Transp. Ass’n of Am., Inc. v. NMB, 663 F.3d 476, 488 (D.C. Cir. 2011).
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involving mandatory union membership or union fees, see Compl. {77, their claims rest on
speculation, because whether any driver coordinator and any EDR will reach an agreement that
requires membership or other financial contributions is entirely uncertain, and would in any event
not establish that the Ordinance is unconstitutional in all its applications. Plaintiffs’ facial First
Amendment challenges to the Ordinance fail, and they have not pleaded facts establishing any as-
applied First Amendment challenge.

3. Plaintiffs’ DPPA claim (Count V) fails as a matter of law.

Plaintiffs> DPPA preemption claim fails because the Ordinance does not require the
disclosure of personal information obtained from a state department of motor vehicles. The DPPA
prohibits a “State department of motor vehicles” (“DMV”) from disclosing specified “personal
information” from “motor vehicle record[s],” 18 U.S.C. §2721(a)(1)-(2), but exempts a variety of
“Permissible Uses” of such information, 18 U.S.C. §2721(b). See Howard v. Crim. Info. Servs.,
Inc., 654 F.3d 887, 890 (9th Cir. 2011) (summarizing DPPA). To further that purpose, the DPPA
also prohibits private actors from “knowingly ... obtain[ing] or disclos[ing] personal information,
from a motor vehicle record,” except for certain specified permissible uses. 18 U.S.C. §2722(a).

Plaintiffs argue that the DPPA preempts the Ordinance’s mandate that driver coordinators
disclose a list of qualifying drivers to a QDR upon request. SMC 6.310.735.D. But to establish
preemption, Plaintiffs must show that “it is impossible for a private party to comply with both stéte
and federal requirements....” English v. Gen. Elec. Co., 496 U.S. 72, 79 (1990) (emphasis added);
see also Koho v. Forest Labs., Inc., 17 F.Supp.3(i 1109, 1115 (W.D. Wash. 2014) (Lasnik, J.). The
Ordinance requires only the disclosure of “the names, addresses, email addresses (if available),
and phone number (if available) of all qualifying drivers.” SMC 6.310.735(D). It is entirely
possible for a driver coordinator to compile that information without obtaining any information
“from a motor vehicle record.” Indeed, in most instances the driver coordinator will have obtained
that information directly from the drivers by asking the drivers to provide it as part of the

application process. For the same reason, the QDR ’s receipt of the qualifying drivers list does not
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inevitably involve the “knowing” receipt of information obtained “from a motor vehicle record.”
18 U.S.C. §2722(a).'®

Plaintiffs fare no better by expanding their focus to the additional requirement—imposed
not by the Ordinance but by FAS’s implementing rules—that the qualifying drivers list include
each driver’s state-issued driver’s license number and city-issued for-hire driver permit number.
FHDR-1. The locally issued for-hire permit number is not a “motor vehicle record” because it is
not issued by a DMV. 18 U.S.C. §2725(1). Rathér, it is a regulatory license issued by the City.
And although a driver’s license is issued by a DMV, the DPPA does not prohibit the disclosure of
driver’s license numbers where those numbers were obtained from a private party rather than from
a DMV. The DPPA “regulates the resale and redisclosure of drivers’ personal information by
private persons who have obtained that information from a state DMV.” Reno v. Condon, 528 U.S.
141, 146 (2000) (emphasis added); see also, e.g., id. at 151 (the DPPA regulates “the States as
initial suppliers of the information in interstate commerce and private resellers or redisclosers of
that information in commerce”) (emphasis added); Ocasio v. Riverbay Corp., No. 06 Civ. 6455,
2007 WL 1771770, *1 (S.D.N.Y. Jun. 19, 2007) (to state DPPA claim against private party, “[t]he
private actor ... must have obtained the information from a state motor vehicle agency”); Fontanez
v. Skeppie, 563 Fed.Appx. 847, 848-49 (2d Cir. 2014) (“Where the personal information at issue
is not obtained from a state DMV, no DPPA cause of action can be found.”); Chamber of
Commerce v. Seattle, C17-0370RSL, Dkt. #49, at 16 (“[T]he purposes of the [DPPA] strongly
suggest that the source of the personal information must be taken into consideration[.]”). Because
Plaintiffs do not contend that the implementing regulations require Uber or Lyft to disclose
information that either company obtained directly from a DMV, Plaintiffs do not state a DPPA

claim.

16 To the extent that Plaintiffs argue that the DPPA applies because the information a driver coordinator discloses may
also be contained in its drivers’ motor vehicle records, that argument has been squarely rejected by the courts. “The
DPPA proscribes only the publication of personal information that has been obtained from motor vehicle records. The
origin of the information is thus crucial to the illegality of its publication—the statute is agnostic to the dissemination
of the very same information acquired from a lawful source.” Dahlstrom v. Sun-Times Media, LLC, 777 F.3d 937,949
(7th Cir. 2015).
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Rather than acknowledging the DPPA’s limited reach, Plaintiffs appear to contend that the
DPPA prohibits any private party from obtaining or using information contained on 'an individual’s
DMV-issued driver’s license. But as the Supreme Court has emphasized, the provision at issue, 18
U.S.C. §2722, must be interpreted as complementing the DPPA’s substantive requirements
governing the use of information obtained from state DM Vs (which are set forth in §2721), rather
than viewed as a standalone provision prohibiting unrelated conduct. Condon, 528 U.S. at 146
(describing §2722 as one of “several penalties to be imposed on States and private actors that fail
to comply with [the DPPA’s] requirements”) (eniphasis added); see also 18 U.S.C. §2722(a)
(citing 18 U.S.C. §2721(b)); O Brien v. Quad Six, Inc., 219 F.Supp.2d 933, 934-35 (N.D. Ill. 2002)
(concluding that DPPA “is concerned with the source of the information—the state, as opposed to
oneself—and not the medium by which it is conveyed—a driver’s license, passport, credit card, or
the spoken word,” and dismissing DPPA claim challenging nightclub’s use of information from
plaintiff’s driver’s license).

Plaintiffs’ construction of the DPPA not only ignores its relationship to §2721, but would
also render unlawful a range of existing private and governmental practices regarding the use of
driver’s licenses and the information therein. Every bar or restaurant that uses driver’s licenses to
determine customers’ ages, for example, would be subject to a DPPA lawsuit and liable for
damages of at least $2,500 per customer. 18 U.S.C. §2724(a). Plaintiffs’ construction would
govern so much private, intrastate, non-commercial activity that its validity as an exetcise of
Congress’s Commerce Clause power would be questionable. See Condon, 528 U.S. at 148
(concluding that the DPPA was a valid exercise of Congress’s Commerce Clause power to the
extent that it regulates “yehicle information which the States have historically sold [for] use[] by
insurers, manufacturers, direct marketers, and others engaged in interstate commerce to contact
drivers with customized solicitations” and that “is also used in the stream of interstate commerce
by various public and private entities for matters related to interstate motoring™).

Plaintiffs> unreasonable construction of the DPPA must therefore be rejected. But even if
the DPPA regulated private parties’ use of information contained on driver’s licenses (which it
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does not), driver coordinators could still comply with both the Ordinance’s implementing
regulations and the DPPA by obtaining license numbers and other information directly from their
drivers (by asking for those numbers during the application process) rather than by copying that
information off of the drivers’ licenses. Plaintiffs’ argument thus provides no basis for concluding
that the DPPA preempts the Ordinance or its implementing regulations.!’

Because neither the Ordinance nor the implementing regulations require the disclosure of
information obtained from state department of motor vehicles records, Plaintiffs’ DPPA claim
must also be dismissed.

CONCLUSION

For the reasons set forth above, all of Plaintiffs’ claims should be dismissed.

DATED this 13th day of April, 2017.

PETER S. HOLMES
Seattle City Attorney

By:  /s/Michael K. Ryan
WSBA #32091 '
Gregory C. Narver, WSBA #18127
Sara O’Connor-Kriss, WSBA #41569
~ Josh Johnson, WSBA #33570
Assistant City Attorneys
Seattle City Attorney’s Office
701 Fifth Avenue, Suite 2050
Seattle, WA 98104
Phone: (206) 684-8207 — Michael K. Ryan
Phone: (206) 684-8233 — Gregory C. Narver
Phone: (206) 615-0788 — Sara O’Connor-Kriss
Phone: (206) 386-1099 — Josh Johnson
Fax: (206) 684-8284
E-mail: michael.ryan@seattle.gov
E-mail: gregory.narver@seattle.gov
E-mail: sara.oconnor-kriss@seattle.gov
E-mail: josh.johnson@seattle.gov

17 Plaintiffs allege that the current practice at Uber and Lyft is to obtain information from drivers’ state-issued licenses
and vehicle registrations, see Compl. 148 (alleging that each Plaintiff “submit[ted] a copy of his or her drivet’s license ‘
to Uber or Lyft” when applying), but if that is so, any complaint they might have under the DPPA would be with Uber
and Lyft, not with the City or the Ordinance. If Plaintiffs truly believe the DPPA has been or will be violated based
on the choices Uber or Lyft have made with respect to their own recordkeeping practices, they should pursue a private
lawsuit against those companies, 18 U.S.C. §2724 (providing civil action against persons that violate the DPAA).
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STEPHEN P. BERZON (pro hac vice)

STACEY M. LEYTON (pro hac vice)

P. CASEY PITTS (pro hac vice)

Altshuler Berzon LLP

177 Post Street, Suite 300

San Francisco, CA 94108

Phone: (415) 421-7151

Fax: (415) 362-8064

E-mail: sberzon@altber.com
sleyton@altber.com
cpitts@altber.com

Attorneys for Defendants
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CERTIFICATE OF SERVICE
I hereby certify that on this 13th day of April, 2017, I electronically filed this
DEFENDANTS’> MOTION TO DISMISS with the Clerk of the Court using the CM/ECF

system, which will send notification of such filing to the below-listed:

David M.S. Dewhirst ddewhirst@myfreedomfoundation.com
James Gideon Abernathy  jabernathy@myfreedomfoundation.com
William L. Messenger wlm@nrtw.org

DATED this 13th day of April, 2017, at Seattle, Washington.

By:  /s/Michael K. Ryan
Michael K. Ryan, WSBA #32091
michael.ryan@seattle.gov
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