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Lisa,

Claire and I have put our heads together and here are our thoughts on this.

If possible, we would like to see the resolution and provide feedback. Attached are some draft
whereas clauses that from the model ordinance we are working on, which you may want to
consider as part of the resolution.

On the question of whether the resolution should explicitly choose the AGI path, the most
important issue is likely political. Do you have the votes for AGI, or might that take more
time and work? The resolution is helpful if it establishes momentum to get this thing done, so
we don't want the controversy over AGI vs. unearned income to undermine passage. Since
both proposals could be described as a progressive income tax, based upon existing authority,
you may have better luck by avoiding the AGI vs. unearned income decision for now and then
we can take the time to get everyone on board.

If you were confident that you have the votes for AGI, then the resolution probably should
simply say that AGI is the Council's preferred path. We don't suggest the veiled language you
propose for several reasons:

First, its not clear that it would actually help steer the final ordinance towards AGI, especially
if the majority voting for the resolution don't share that agreement.

Second, to increase the chance of ultimate legal success, we would prefer that the council lead
with the City's urgent financial need and the desire to solve it through a progressive income
tax. The council should avoid discussing its desire to set up a legal challenge. Likewise, the
City should avoid language that suggests the City's authority is questionable or at all lacking.

Finally, the City will eventually argue that either path (AGI or unearned income) is within the
City's existing legal authority, including both the City's general taxing authority and its
authority to levy excise taxes. Both would be new uses of such existing authority. Given that
the ultimate argument for either path may be the same, we should avoid drawing fine
distinctions between them based upon potential legal arguments.

Hope this helps,

Knoll Lowney
Smith & Lowney PLLC
2317 E. John St.
Seattle WA 98112
(206) 860-2976
fax (206) 860-4187
knoll@igc.org
**Note: the content of this message may be confidential and/or subject to attorney client
privilege.**

On Tue, Apr 25, 2017 at 8:47 AM, John Burbank <john@eoionline.org> wrote:



This is rough, but something like this?

Section 4. The guiding principle in crafting this legislation will be to chart the strongest
possible legal path to the State Supreme Court, with the understanding that the City of
Seattle intends to test the constitutionality of a progressive income tax and the scope of local
authority, so that a legal victory will result in new, robust progressive revenue tools for
municipalities throughout Washington State. In making decisions about the aforementioned
components of legislation, legal viability of a new local revenue source, as opposed to an
expansion of an existing taxing authority, will be the primary consideration.

Sent from my iPhone

On Apr 24, 2017, at 8:01 PM, Katie Wilson <katie@transitriders.org> wrote:

My take (which Claire and Knoll can correct if I'm wrong) is:

There are two somewhat different legal strategies that have been discussed.
Following Claire and Knoll’s strategy, it is six-one-half-dozen-the-other
whether we go with AGI or unearned income/capital gains. Of course, the prize
is bigger if we can establish that municipalities can tax AGI and that doing so is
constitutional. So if we all agree to follow the pathway Claire and Knoll have
laid out, then it makes sense to go with AGI.

However, not all the lawyers the city might consult have been won over to this
strategy. Some might be inclined to go with a more conservative strategy along
the lines originally proposed by Pacifica, which does not aim to radically
reconceptualize of the scope of local taxing authority, but rather tries to fit this
tax into the type of excise tax authority that’s already widely accepted for cities.
If we commit to this narrower strategy, there are good reasons for thinking that
capital gains or unearned income might be safer than AGI, because it is easier
to argue that these are akin to the kinds of business transactions that excise
taxes often apply to. The downside of this approach is that a victory is likely to
have much narrower implications, and may not even lead to an implementable
new local revenue source. Little ventured, little gained.

So if everyone agrees to Claire and Knoll’s memo as the foundation of this
work, then it’s fine to use legal viability as the primary consideration for all the
questions laid out in the Resolution. But if we’re consulting lawyers who are
not on board with this strategy yet, they are likely to be thinking in narrower



terms and to recommend capital gains as a safer path. We’d have to win them
over (as we seem to be doing, perhaps, with the CA) before AGI begins to look
to them like an equally good option. And if we can’t win all of them over, this
circumstance combined with 3a and 4 in the Resolution could give some
councilmembers ammunition for steering us back toward options the coalition
has already rejected for good reasons, and/or stalling the process.

Since we have strong political reasons for not reopening consideration of
unearned income or capital gains, it seems to me safest if we can avoid this
possibility.
Katie

On Apr 24, 2017, at 6:10 PM, John Burbank
<john@eoionline.org> wrote:






