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I.

INTRODUCTION

Washington State has the most regressive tax system in the United
States. Low-income and middle-income Washingtonians pay a
disproportionate share of their income in taxes to support state and local
government compared to residents with high incomes. Moreover, taxes
relied upon by local governments are ill-equipped to provide sustainable
revenue necessary to meet the needs of a growing populous and weather
the impacts of up and down economic cycles.
In order to address pressing issues facing its residents without
exacerbating these systemic tax problems, the City of Seattle (“City”)
enacted a 2.25% tax on residents’ total personal income over one-quarter
million dollars per year (one-half million dollars for joint filers). The City
adopted this tax under its broad authority to exercise “all powers” of local
taxation under RCW 35A.11.020 and to impose excises under RCW
35A.82.020 and RCW 35.22.280(32). The trial court struck down the tax.
This Court should accept direct review because there are conflicts
among decisions of the Court of Appeals or inconsistency in decisions of
this Court related to: (1) the scope of municipal taxing authority and (2)
differing characterization of taxes measured by income depending on the
taxpayer. RAP 4.2(a)(3). Moreover, the case involves “fundamental and
urgent issue[s] of broad public import which require[] prompt and ultimate
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determination.” RAP 4.2(a)(4). The regressive and inadequate nature of
Washington taxes on the local and state level are a result of erroneous,
unsustainable, and outdated judicial interpretations of the character of a
tax measured by income. For decades, that erroneous case law has
impacted Washington, resulting in lower revenue and unfair tax burdens.
This Court should accept direct review and uphold the City’s tax.
II.

NATURE OF THE CASE AND DECISION

Seattle is in a dynamic era, highlighted by historic growth. App. 5.
But Seattle faces challenges as it grows. There is an ever-increasing need
for the City to address, among other things, lack of affordable housing, the
homelessness crisis, inadequate provision of mental and public health
services, and a growing demand and need for transit. Id. at 5-7. And the
City must do so in the context of state and local taxes that already
disproportionately burden low- and middle-income households. Id. at 6.
To raise revenue to address these challenges, the City adopted a
new tax on residents. Id. at 7. The City’s tax is imposed on personal “total
income” as reported to the Internal Revenue Service (“IRS”) (Form 1040,
line 22), without any adjustments or deductions. SMC 5.65.030.G.
Individual residents who report more than $250,000 per year in total
income and married, filing jointly residents who report more than
$500,000 per year in total income to the IRS, pay 2.25% of personal
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income over those thresholds. Residents who report total income less than
the thresholds are taxed at a rate of 0%. Id.
The City estimates that the income tax would generate $140
million in new revenue annually. App. 35. The Ordinance’s fiscal note
states that these additional funds “would have a significant impact on City
revenues” and could be used to address the policy priorities described
above. Id. The City Budget Office concluded that the income thresholds
were three to nine times that of what an average household needs to live in
Seattle. Id. at 42 (only top three percent of households exceed thresholds).
Plaintiffs filed four separate lawsuits challenging the City’s
authority to impose, and the constitutionality of, the Ordinance. The cases
were consolidated. On cross-motions for summary judgment, the trial
court ruled that the Ordinance is invalid. App. 68. First, the court ruled
that the City’s income tax is not authorized by any Washington statute.
The court determined that the City’s tax does not fall within its broad
excise tax authority. App. 56. The court stated that excise taxes are limited
to “taxes on businesses for the privilege of doing business within city
limits”. Id. The court further determined RCW 35A.11.020’s omnibus
grant of “all powers of taxation for local purposes” within constitutional
limitations does not authorize the City’s tax. Conflating the requirement of
“express” taxing authority with the “specific” authority required to tax
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another city, the trial court stated that RCW 35A.11.020 “does not by
itself authorize any particular type of tax…let alone the specific authority
to impose an income tax”. Id. at 59. Second, the trial court ruled that the
City’s tax on personal “total income” is a “net income” tax prohibited
under RCW 36.65.030. Id. at 60-63. 1 The City timely appealed.
III.
1.

ISSUES PRESENTED FOR REVIEW
The Ordinance taxes personal “total income”. Does a state

law that solely prohibits cities from imposing “net” income taxes apply?
2.

The legislature has granted the City broad authority to

exercise “all powers of taxation for local purposes” and impose excise
taxes. Does the City have the authority under these statutes to impose a tax
measured by income over certain thresholds, which, properly
characterized, is either an excise tax or sui generis non-property tax?
3.

Prior case law holding that income is “property” was based

on faulty assumptions. The legal underpinnings of those decisions have
disappeared. And the majority of other courts properly hold that an income
tax is not a property tax. Should this Court overturn its prior holdings and
conclude that income is not property for tax purposes?

1

The trial court also rejected Intervenor Economic Opportunity Institute’s claim that
RCW 36.65.030 is unconstitutional. App. 63-67.
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IV.

GROUNDS FOR DIRECT REVIEW

Direct review is warranted because this case involves issues “in
which there is a conflict among decisions of the Court of Appeals or an
inconsistency in decisions of the Supreme Court” and presents
“fundamental and urgent issue[s] of broad public import which require[]
prompt and ultimate determination.” RAP 4.2(a)(3), (4).
A. This Court should grant direct review to resolve
inconsistencies regarding the delegation of city tax power.
The trial court’s decision reflects uncertainty regarding the scope
of municipal tax powers, an issue of critical importance to Washington
cities as they look to address growing demand for services and widening
income inequality. In particular, the trial court erroneously required the
City to identify “specific” as opposed to “express” statutory authority for
its tax. As a result, contrary to this Court’s decisions, the trial court ruled
that the legislature’s “express” grant of all local tax powers in RCW
35A.11.020 is meaningless.
The City acknowledges that it must have express statutory
authority to levy a tax. But the legislature is not required to specify each
type of tax encompassed within a statute conferring tax powers to cities.
Rather, the legislature has discretion in how broadly, or narrowly, it crafts
statutory delegations, and the City has authority to impose any tax within
that delegation. This Court applied this rule in Watson v. City of Seattle,
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189 Wn.2d 149, 167-68, 401 P.3d 1 (2017), holding that RCW
35.22.280(32) and RCW 35A.82.020 “expressly” authorize the City’s tax
on retail sales of guns and ammunition, even though those statutes say
nothing specific about taxing firearms.
Contrary to this authority, the trial court ruled that “the general
grant of taxing power recited in RCW 35A.11.020, standing alone, confers
no specific authority…to impose any tax[.]” App. 59. The trial court relied
on King County v. City of Algona, 101 Wn.2d 789, 793, 681 P.2d 1281
(1984), which held that the city of Algona could not levy a utility tax on
revenues generated by King County’s solid waste transfer station without
specific statutory authority to tax another municipality. Because RCW
35A.11.020 does not confer authority to tax other municipalities, the
Algona Court held that the city of Algona lacked authority to impose its
tax on King County. Id. In City of Wenatchee v. Chelan Cnty. Pub. Util.
Dist. No. 1, 181 Wn. App. 326, 330, 325 P.3d 419 (2014), the Court of
Appeals attempted to clarify that Algona “was decided on the basis of the
governmental character of the activity that the city of Algona sought to
tax.” The additional “specific” authority requirement identified in Algona
does not apply to local taxes on non-governmental taxpayers such as city
residents. Complicating matters, however, since City of Wentachee, the
Court of Appeals has continued to state (without explanation) that cities
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must have “specific” statutory tax authority. See, e.g., City of Seattle v. TMobile W. Corp., 199 Wn. App. 79, 86, 397 P.3d 931 (2017) (striking
down city tax on roaming charges due to “absence of specific statutory
authority”), review denied, 189 Wn.2d 1018, 404 P.3d 495 (2017); Singh
v. Covington Water Dist., 190 Wn. App. 416, 425, 359 P.3d 947 (2015)
(cities “must have specific legislative or constitutional authority to tax”).
The lack of clarity and inconsistency concerning what constitutes
“express” statutory authority required to adopt local taxes and the
“specific” authority necessary to tax another municipality resulted in the
trial court’s erroneous ruling that RCW 35A.11.020’s express but general
grant does not confer any actual tax power. This Court should grant
review to clarify that the legislature need only grant cities express taxing
authority and to confirm that “RCW 35A. 11.020 is a grant of authority”
allowing the full exercise of local tax powers within constitutional limits.
City of Spokane v. Horton, 406 P.3d 638, 644 (Wash. 2017) (emphasis
added) (“The statute provides that code cities have powers of taxation
within constitutional limits.”). 2 Doing so is critical as cities evaluate how
best to raise revenue to address pressing issues of public importance
without worsening economic disparity.

2

See also id. at 647 (Madsen, J., dissenting) (“By granting ‘all powers of taxation’ to
code cities, the legislature’s intent is clear—code cities are to have all taxing powers at
the local level that the legislature possesses at the state level.”).
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B. This Court should resolve inconsistencies in this Court’s
decisions related to taxes measured by income.
This Court has upheld taxes measured by income in some
circumstances, but not others. This Court should take the opportunity to
resolve these inconsistencies.
In State ex rel. Stiner v. Yelle, 174 Wash. 402, 407, 25 P.2d 91
(1933), this Court held that the statewide business and occupation tax, as
measured by a business’ gross proceeds, sales, or income, “does not
concern itself with income which has been acquired, but only with the
privilege of acquiring, and that the amount of the tax is measured by the
amount of income in no way affects the purpose of the act or the principle
involved.” Thus, a privilege/benefit tax measured by the gross income of a
business is an excise tax, not a property tax.
Similarly, in Supply Laundry Co. v. Jenner, 178 Wash. 72, 78, 34
P.2d 363 (1934), this Court rejected a challenge to the same business and
occupation tax statute, affirming that it is an excise tax, not a property tax.
In doing so, the Court upheld application of the tax to state employees
earning salaries of more than $200 per month. Id. at 74, 78.
In contrast, in Jensen v. Henneford, 185 Wash. 209, 217-18, 53
P.2d 607 (1936), the Court held that a tax measured by a person’s income
was a property tax, not an excise tax. The Court rejected the argument it
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was a “tax on the privilege of receiving net income,” stating that “the mere
right to own and hold property cannot be made subject of an excise tax,
because to tax by reason of ownership of property is to tax the property
itself. … The right to receive property (income in this instance) is but a
necessary element of ownership, and, without such a right to receive, the
ownership is but an empty thing and of no value whatever.” Id. (citations
omitted). The Court distinguished Stiner and Supply Laundry Co. by
stating that those cases involved a tax on a privilege granted or permitted
by the state. Id. But this inconsistency cannot be rationalized as
individuals can be taxed based on privilege/benefit received in the same
manner as businesses. See Thurston County v. Tenino Stone Quarries, 44
Wash. 351, 356, 87 P. 634 (1906) (upholding tax on individuals based on
privilege/benefit received from residency).
In Stiner, this Court laid out the rationale behind a privilege/benefit
tax: laws and courts are created by government “for the protection of
human rights, the rights of property and to prevent the weak or credulous
from becoming the helpless victims of the force or fraud of the strong and
the cunning.” 174 Wash. at 406. As a result, “every citizen is now
measurably safe in pursuing any gainful occupation with the expectation
that he will be by the state fully protected and made secure in his property
investment, and also in his gains therefrom. This is the privilege, far above

9

mere property, which it is now sought to tax to the end that it may pay in
some part its fair share of the cost to the state of its creation and
continuance.” Id. at 406-07 (emphasis added).
This is the exact rationale courts have expressed in holding an
income tax is not a tax on the income itself, but the measure of a privilege
or benefit. As the U.S. Supreme Court has stated: “Domicil itself affords a
basis for such taxation. Enjoyment of the privileges of residence in the
state and the attendant right to invoke the protection of its laws are
inseparable from responsibility for sharing the costs of government…. A
tax measured by the net income of residents is an equitable method of
distributing the burdens of government among those who are
privileged to enjoy its benefits.” People of the State of N.Y. ex rel. Cohn
v. Graves, 300 U.S. 308, 313-14, 57 S. Ct. 466, 81 L. Ed. 666 (1937)
(emphasis added). 3
Holding that a tax measured by income on one type of taxpayer
(businesses and occupations, government salaries) is valid, but a tax
measured by income on a different type of taxpayer (individuals) is
inconsistent and should be addressed. Much like the state’s B&O tax, the
City provides protection and infrastructure for residents. There is no
3

See also Reynolds Metal Co. v. Martin, 107 S.W.2d 251, 258-59 (Ky. 1937) (The
taxpayer “is required to pay this tax because he is domiciled or doing business in the
state, and so enjoys the protection of government, the right to earn a living, to receive,
keep, and expend, income, and to be safe in his property and pursuit of happiness.”).
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rational distinction between the City’s tax on individuals measured by
total income and the business gross income tax this Court has upheld.
C. Correcting erroneous Supreme Court decisions that contain
inconsistencies and have influenced public policy for decades
presents issues of broad import appropriate for direct review.
The threshold question here is one of fundamental and broad
public import: “What is the nature of a tax on total personal income?”
Whether the City has authority to impose its tax and potential
constitutional restrictions depend on the proper characterization of the tax.
In the 1930s, this Court held that income is a form of property for
purposes of Art. VII, § 1 of the Washington Constitution, and therefore an
income tax is a property tax. See Culliton v. Chase, 174 Wash. 363, 25
P.2d 81 (1933); Jensen v. Henneford, 185 Wash. 209, 53 P.2d 607 (1936).
While this Court subsequently has repeated that holding, it has not
engaged in substantive analysis of the question in more than 80 years. But
the primary case law relied on for the holding that income is property was
incorrect and unfounded, and its underpinnings have disappeared.
Culliton, the seminal case deciding “income is property”, held a
graduated income tax was a property tax that violated the Constitution’s
uniformity requirement for property taxes. But that holding is not tenable
for several reasons. First, the Culliton Court reasoned: “It has been
definitely decided in this state that an income tax is a property tax, which
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should set the question at rest here.” 174 Wash. at 376. The sole authority
cited in support of this statement was Aberdeen Savings & Loan Assoc. v.
Chase (“Aberdeen”), 157 Wash. 351, 289 P. 536, 290 P. 697 (1930). But
that case addressed only a federal Equal Protection Clause analysis,
relying almost exclusively on the case of Quaker City Cab Co. v.
Pennsylvania, 277 U.S. 389, 48 S. Ct. 553, 72 L. Ed. 927 (1928). Id. at
361-64, 373-74. Thus, contrary to Culliton, the Aberdeen Court did not
rule that income is property for purposes of the Washington Constitution.
In 1973, the U.S. Supreme Court expressly overruled Quaker City
Cab Co., noting that it was “a relic of a bygone era”. Lehnhausen v. Lake
Shore Auto Parts Co., 410 U.S. 356, 365, 93 S. Ct. 1001, 35 L. Ed. 2d 351
(1973). Accordingly, the legal underpinnings of Aberdeen and Culliton
have changed and are no longer valid.
Second, the Culliton Court relied on the conclusory statement that
“[t]he overwhelming weight of judicial authority is that ‘income’ is
property and a tax upon income is a tax upon property.” 174 Wash. at 374.
This was and is incorrect. By the 1930s the majority of courts held that an
income tax is not a property tax. Professor Wade Newhouse, in his
exhaustive treatise on state taxation, concludes that by the 1930s only
“two state courts [were left] seemingly standing by their strict uniformity
interpretations with respect to income taxes: Washington and
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Pennsylvania. … A majority of those courts reviewed above have
characterized the income tax as a ‘nonproperty’ tax. Without
determining its precise nature in relation to all those other various kinds of
taxes which are not property taxes, it was ruled not to be a tax upon
property.” Wade J. Newhouse, Constitutional Uniformity and Equality in
State Taxation 2021, 29 (1984) (emphasis added). 4 Washington’s
treatment of an income tax as a property tax was and remains an outlier.
Third, the Culliton Court relied on what it characterized as the
“peculiarly forceful constitutional definition” of property in the
Constitution—“everything, whether tangible or intangible, subject to
ownership”—and reasoned that “income is either property…or no one
owns it.” 174 Wash. at 374. But the Court’s tautological and conclusory
statement is incorrect. The Constitution’s definition of property as
“anything subject to ownership” does not answer the relevant question, it
simply raises it: “Is income subject to ownership?” The nature of income
is not that of a static asset subject to ownership that can be kept or sold,
such as land (tangible property) or stocks and bonds (intangible property).
The U.S. Supreme Court articulated this concept to distinguish between
property and income in Graves: “[A taxpayer’s] income may be taxed,
4

See also Thorpe v. Mahin, 250 N.E.2d 633, 634-36 (Ill. 1969) (reexamining and
reversing a 1932 case that held income is property after “review[ing] the many State
cases dealing with this question and find[ing] the weight of authority to be that an income
tax is not a property tax.“).
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although he owns no property, and his property may be taxed, although it
produces no income. The two taxes are measured by different standards,
the one by the amount of income received over a period of time, the other
by the value of the property at a particular date. Income is taxed but once;
the same property may be taxed recurrently.” 300 U.S. at 314.
Further, the 1930 constitutional amendment defining “property” in
the Constitution was passed in response to the new trend of wealth being
put into intangible property (not taxed), rather than real property (taxed),
resulting in lower revenue and undue tax burdens on real property. See
Culliton, 174 Wash. at 385-87 (Blake, J. dissenting). 5 That concern does
not support characterizing income as intangible property, as it is not an
asset into which wealth can be transferred.
Culliton has had a ripple effect throughout Washington
jurisprudence. The erroneous concept—that it is well-settled that “income
is property”—has been repeated throughout Washington’s income tax case
law without question. 6 Because Culliton’s statement of the law was

5

See also Don Burrows, The Economics and Politics of Washington’s Taxes From
Statehood to 2013 at 131 (2013) (“At the time of the 1930 amendment’s passage, many
of its supporters believed that the new classification authority would allow the state to
impose personal and corporate income taxes. … [They] favored shifting the tax burden
from the owners of real property to holders of securities, bonds and other intangible
properties that accounted for over 60 percent of the wealth in the state.”).
6
See, e.g., Jensen, 185 Wash. at 216-17 (rejecting personal income tax framed as
privilege tax and relying on Culliton for the premise that “income is property, and that an
income tax is a property tax”); Petroleum Nav. Co. v. Henneford, 185 Wash. 495, 496-97,
55 P.2d 1056 (1936) (rejecting corporate income tax framed as privilege tax based on
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incorrect and unfounded, and because the bases on which Aberdeen was
decided have since disappeared, it is time for this Court to revisit the
question.
This Court regularly accepts direct review of cases involving
taxation because of their broad public import. 7 This Court’s prompt
resolution of the issues here is of great importance as it will guide the
people and government as they seek to address increasingly vexing issues
on how best to pay for public services without exacerbating growing
income inequality issues. This Court should definitively rule on the issues
to provide certainty to cities and their taxpayers.
V.

CONCLUSION

This case presents an opportunity for this Court to address and
clarify cases related to municipal taxing authority and taxes measured by
income. Doing so, and correcting wrongfully decided cases that have
influenced economic policy for decades, are issues of great public
importance to all Washingtonians. This Court should accept direct review
Aberdeen, Culliton, and Jensen); Power, Inc. v. Huntley, 39 Wn.2d 191, 195, 235 P.2d
173 (1951) (rejecting corporate income tax framed as an excise tax based on Aberdeen).
7
See, e.g., W.R. Grace & Co.--Conn. v. State, Dep’t of Revenue, 137 Wn.2d 580, 589,
973 P.2d 1011 (1999) (accepting direct review of tax issue under RAP 4.2(a)(4)); Pac.
First Fed. Sav. & Loan Ass’n v. State, 92 Wn.2d 402, 403, 598 P.2d 387 (1979) (similar);
see also Nordstrom Credit, Inc. v. Dep’t of Revenue, 120 Wn.2d 935, 939, 845 P.2d 1331
(1993) (accepting direct review of B&O tax issue); Walthew, Warner, Keefe, Arron,
Costello & Thompson v. State, Dep’t of Revenue, 103 Wn.2d 183, 184, 691 P.2d 559
(1984) (similar); City of Puyallup v. Pac. Nw. Bell Tel. Co., 98 Wn.2d 443, 445, 656 P.2d
1035 (1982) (similar); Am. Sign & Indicator Corp. v. State, 93 Wn.2d 427, 428, 610 P.2d
353 (1980) (similar).
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1. BILL SUMMARY
a. Legislation Title: AN ORDINANCE imposing an income tax on high-income residents;
providing solutions for lowering the property tax burden and the impact of other
regressive taxes, replacing federal funding potentially lost through federal budget cuts,
providing public services, including housing, education, and transit, and creating green
jobs and meeting carbon reduction goals; and adding a new Chapter 5.65 to the Seattle
Municipal Code.
b. Summary and background of the Legislation:
This ordinance would impose an income tax on high-income Seattle residents. In
particular, the ordinance places a 2.25 percent tax on the income of joint tax filers with
income over $500,000 and single tax filers (or those filing as Qualifying Widow(er) or as
Head of Household) with over $250,000 in total annual income. The
estimated $140 million in new yearly revenue that would be generated by this tax could
be used to: lower the burden associated with property taxes and other regressive taxes;
address the homelessness crisis; provide affordable housing, education, and transit
services; replace funding that could be lost through federal budget cuts, including funding
for mental health and public health services; and create green jobs and meet carbon
reduction goals. Tax proceeds would also be used to pay the cost of tax administration
and collection. These potential costs are detailed below.

2. CAPITAL IMPROVEMENT PROGRAM
a. Does this legislation create, fund, or amend a CIP Project? ___ Yes

X No

If yes, please fill out the table below and attach a new (if creating a project) or marked-up (if amending) CIP Page to the Council Bill.
Please include the spending plan as part of the attached CIP Page. If no, please delete the table.

Project Name:

Project I.D.: Project Location:

Start Date:

End Date:

Total Project Cost
Through 2022:

3. SUMMARY OF FINANCIAL IMPLICATIONS
a. Does this legislation amend the Adopted Budget? ___ Yes X No
If there are no changes to appropriations, revenues, or positions, please delete the table below.

This legislation establishes the tax and provides direction about the potential use of the
resulting revenues, but does NOT appropriate any of the anticipated revenues. Use of
net proceeds (net of implementation and enforcement costs) will be determined at a
1
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future date, after anticipated judicial review.
b. Does the legislation have other financial impacts to the City of Seattle that are not
reflected in the above, including direct or indirect, short-term or long-term costs?
If so, describe the nature of the impacts. This could include increased operating and maintenance costs, for example.

This legislation would have a significant impact on City revenues. Revenue projections
developed from IRS data from 2014 income tax payments indicate that the tax could
generate approximately $140 million in annual revenues. In order to generate this
revenue, the City will need to make one-time investments in an information technology
system capable of tracking payments from thousands of tax payers, and will also need to
fund an on-going tax administration and enforcement function. The most effective path
for efficient and effective enforcement will be through establishing a relationship with the
Federal Internal Revenue Service (IRS), which would allow the City access to relevant
tax payment records. Cities with populations overs 250,000 are eligible to enter such
data sharing arrangements. The data security protocols required under such arrangements
are among the factors that will drive the cost of the systems needed to track tax payments.
The overall costs of implementation and enforcement are estimated as follows:
Acquisition and implementation of an information technology (IT) system to track
tax returns and payments: $10 - $13 million, one-time. This expenditure would
need to occur before any revenues could be collected from the new tax.
Staff of 20 to 25 to maintain this IT system, draft necessary rules, develop and
disseminate taxpayer education materials, serve as account representatives to
answer questions and assist taxpayers in complying with the income tax. In
particular, this would include 3 positions charged with developing necessary
administrative rules, addressing on-going legal questions and/or disputes with
individual filers, and coordinating with the IRS; 2 positions dedicated to
development and ongoing upkeep of the IT system; up to 15 positions for
education, outreach, and customer service; and 2 to 4 positions to oversee and
manage a taxpayer appeal and arbitration process, The estimated cost of this ongoing function would be $2.5 - $3.0 million per year.
Additionally, an enforcement staff of roughly 20 to 25 would be needed for
reviewing tax submittals, investigating cases of potential under/over-payment,
conducting audits, etc. The estimated cost of this on-going function would be
$2.5 - $3.0 million per year. This function would be built up over the initial years
of implementation and scaled to match the number of returns and the level of
voluntary compliance (as confirmed via an anticipated relationship with the IRS).
Thus, in total, implementation would require a one-time expenditure of $10 - $13 million,
and ongoing annual costs of $5 - $6 million.

c. Is there financial cost or other impacts of not implementing the legislation?
Estimate the costs to the City of not implementing the legislation, including estimated costs to maintain or expand an existing facility
or the cost avoidance due to replacement of an existing facility, potential conflicts with regulatory requirements, or other potential

2
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costs or consequences.

Without this ordinance, the City’s revenue streams would remain unchanged.
If there are no changes to appropriations, revenues, or positions, please delete sections 3.d., 3.e., and 3.f. and answer the questions in Section 4.

3.d. Appropriations
____

This legislation adds, changes, or deletes appropriations.

If this box is checked, please complete this section. If this box is not checked, please proceed to Revenues/Reimbursements.

Fund Name and
number

Dept

Budget Control
Level Name/#*

2017
Appropriation
Change

2018 Estimated
Appropriation
Change

TOTAL
*See budget book to obtain the appropriate Budget Control Level for your department.
This table should reflect appropriations that are a direct result of this legislation. In the event that the project/programs associated with this
ordinance had, or will have, appropriations in other legislation please provide details in the Appropriation Notes section below. If the
appropriation is not completely supported by revenue/reimbursements listed below, please identify the funding source (e.g. available fund
balance) to cover this appropriation in the notes section. Also indicate if the legislation changes appropriations one-time, ongoing, or both.

Is this change one-time or ongoing?
Please explain any complicated scenarios – e.g. three-year funding agreement but not permanent ongoing.

N/A
Appropriations Notes:
This ordinance authorizes the income tax but does not appropriate money for any new
expenditures – either for implementation/enforcement or for new City services.
3.e. Revenues/Reimbursements
_X_

This legislation adds, changes, or deletes revenues or reimbursements.

If this box is checked, please complete this section. If this box is not checked, please proceed to Positions.

Anticipated Revenue/Reimbursement Resulting from this Legislation:
Fund Name and
Number

Dept

Revenue Source

2017
Revenue
$0
$0

TOTAL

2018 Estimated
Revenue
$0
$0

This table should reflect revenues/reimbursements that are a direct result of this legislation. In the event that the issues/projects associated with
this ordinance/resolution have revenues or reimbursements that were, or will be, received because of previous or future legislation or budget
actions, please provide details in the Notes section below. Do the revenue sources have match requirements? If so, what are they?

Is this change one-time or ongoing?
Please explain any complicated scenarios – e.g. three-year funding agreement but not permanent ongoing.

On-going
3
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Revenue/Reimbursement Notes:
Consistent with the earlier description, annual estimated revenues from the income tax are
approximately $140,000,000. Given the likely legal challenge and the potential implementation
delay associated with establishing a system of collections and enforcement, revenues are not
expected to be realized in 2018.

3.f. Positions
____

This legislation adds, changes, or deletes positions.

If this box is checked, please complete this section. If this box is not checked, please proceed to Other Implications.

Total Regular Positions Created, Modified, or Abrogated through this Legislation,
Including FTE Impact:
Position # for
Existing
Positions

Position Title &
Department*

Fund
Name & #

Program
& BCL

PT/FT

2017
Positions

2017
FTE

Does it sunset?
(If yes, explain below
in Position Notes)

TOTAL
* List each position separately
This table should only reflect the actual number of positions created by this legislation. In the event that positions have been, or will be, created as
a result of previous or future legislation or budget actions, please provide details in the Notes section below.

Position Notes:
This legislation does not authorize any positions at this time. As noted above, approximately 4050 positions will be needed to implement and enforce the income tax authorized by this
ordinance. The Executive will return to Council to seek the authority for such positions once the
legal status of this legislation is further resolved.

4. OTHER IMPLICATIONS
a. Does this legislation affect any departments besides the originating department?
If so, please list the affected department(s) and the nature of the impact (financial, operational, etc.).

Finance and Administrative Services (FAS) would be responsible for implementation and
enforcement.
b. Is a public hearing required for this legislation?
If yes, what public hearing(s) have been held to date, and/or what public hearing(s) are planned/required in the future?

No, but such a hearing has been scheduled for June 14.
c. Does this legislation require landlords or sellers of real property to provide
4
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information regarding the property to a buyer or tenant?
If yes, please describe the measures taken to comply with RCW 64.06.080.

No
d. Is publication of notice with The Daily Journal of Commerce and/or The Seattle
Times required for this legislation?
For example, legislation related to sale of surplus property, condemnation, or certain capital projects with private partners may require
publication of notice. If you aren’t sure, please check with your lawyer. If publication of notice is required, describe any steps taken to
comply with that requirement.

No

e. Does this legislation affect a piece of property?
If yes, and if a map or other visual representation of the property is not already included as an exhibit or attachment to the legislation
itself, then you must include a map and/or other visual representation of the property and its location as an attachment to the fiscal
note. Place a note on the map attached to the fiscal note that indicates the map is intended for illustrative or informational purposes
only and is not intended to modify anything in the legislation.

No
f. Please describe any perceived implication for the principles of the Race and Social
Justice Initiative. Does this legislation impact vulnerable or historically
disadvantaged communities?
If yes, please explain how this legislation may impact vulnerable or historically disadvantaged communities. Using the racial equity
toolkit is one way to help determine the legislation’s impact on certain communities.

Given that the tax focuses only on individuals and households with incomes of $250,000
or $500,000 respectively, no impacts for vulnerable or historically disadvantaged
communities are anticipated.
g. If this legislation includes a new initiative or a major programmatic expansion:
What are the specific long-term and measurable goal(s) of the program? How will
this legislation help achieve the program’s desired goal(s).
This answer should highlight measurable outputs and outcomes.

The ordinance does not specify the use of the resulting resources, although new initiatives
and/or systematic tax reductions would be possible because of the increased revenues.
h. Other Issues:

List attachments/exhibits below:
None.

5
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City Budget Office

Subject:

Seattle Income Tax Threshold Information Sheet

Date:

June 30, 2017

Proposal
The City of Seattle is proposing to levy an income tax on high-income households. The City defines a
high-income household as one with total income in excess of $250,000 per year for single filers and
$500,000 per year for joint filers. The tax rate for Seattle households with total income above these
thresholds will be two percent. Based on 2014 Federal Income Tax data, the City estimates that its
proposed income tax would generate about $125 million per year. The findings and data presented
below indicate that the Citys proposed income tax will reasonably be assessed only on high-income
households.
Background
Washington state has one of the most regressive state and local tax structures in the nation. A
regressive tax structure is one in which taxpayers with relatively low incomes pay a higher share of their
income in taxes than do higher income taxpayers. The City of Seattles tax structure is regressive
because it receives about 45 percent of General Fund revenue from retail sales and property taxes, both
of which are very regressive taxes. The City is seeking to use a tax on high-income households to reduce
the regressive nature of its tax system.
To implement a tax on high-income households, the City needed to determine what incomes might
reasonably be considered high. The Citys intent is to tax households whose incomes are well in excess
of what is considered to be a comfortable standard of living. Three methodologies were used to assess
the reasonableness of the Citys high-income thresholds of $250,000 for single filers and $500,000 for
joint filers: 1) the distribution of incomes in Seattle, 2) household expenditure data for the Seattle area,
and 3) basic cost-of-living indices.
Income Distribution
Internal Revenue Service (IRS) data on adjusted-gross incomes (AGI) shows that Seattle residents filed
418,512 federal tax returns with the IRS in 2014. The Citys proposal is to tax total income, a slightly
broader tax base (by approximately 1.5%) than AGI, but AGI is a good proxy for income distribution in
the city. Ignoring less common filing statuses such as Head of Household returns, 67 percent filed single
tax status returns and 33 percent filed joint tax status returns. To be in the top 5 percent of their
respective filing status a single filer had to have AGI above $125,000 and a joint filer needed AGI above
$400,000. The median, or mid-point, of all household income in Seattle was $80,349 in 2015  half of
households were higher and half were lower.
Using the thresholds proposed by the City for a tax on high-income households, 8,493 tax filers would be
affected, which is about two percent of all filers. In 2014, 1.4 percent of single filers had AGI above the
$250,000 threshold, which is over three times higher than median household income. Similarly, 3.3
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percent of all joint filers had an AGI above the $500,000 threshold, which is over six times the median
household income.
The Citys proposal is designed to tax both wages and salaries as well as unearned income, which is
typically defined as income from investments like dividends, interest, and capital gains. For all returns
with AGI lower than $100,000, 82 percent of AGI was from wages and salaries. For returns with AGI
above $200,000, only 53 percent of AGI came from wages and salaries. The IRS data indicate that as
incomes rise households receive an increasingly larger share of their income from unearned sources.
For additional insight into what constitutes a high income, the City looked at actions taken by the
Federal government. For the Affordable Care Act, the Obama administration and Congress adopted
high-income thresholds of $200,000 and $250,000, respectively, for single and joint tax filers. The Bush
administration tax cuts, put into place in 2001, were made permanent in 2012 for single filers earning
less than $400,000 of AGI and $450,000 for joint filers. For taxpayers above those thresholds, tax rates
returned to 39.6 percent.
Household Expenditures
Information on actual expenditures for the Seattle metropolitan area are available from the U.S. Bureau
of Labor Statistics Consumer Expenditure Survey. The most recent data indicate that in 2014-2015 the
average annual expenditure (excluding taxes) for consumer units1 was $69,017. The largest expenditure
was for housing, which accounted for one-third of total spending. Expenditures by major category are:
$69,017
8,929
23,768
2,405
9,767
4,635
3,673
7,961
7,879

Average annual expenditures
Food
Housing
Apparel and services
Transportation
Healthcare
Entertainment
Personal insurance and pensions
Other

The $250,000 threshold for taxing single filers is 3.6 times greater than the average annual expenditure
of $69,017. The joint filer threshold of $500,000 is 7.2 times greater.
Cost-of-Living Indices
Two cost-of-living indices provide additional context for assessing the reasonableness of the Citys
income thresholds. The first cost-of-living index is the Massachusetts Institute of Technologys Living
Wage Calculator. It defines a living wage as the amount of income needed to meet a familys basic
needs while maintaining self-sufficiency. It excludes luxuries such as restaurant meals and vacations.
For 2016, the living wage for King County ranged from $27,672 for a single adult household to $88,027
for a household with two working adults and three children.

1

A consumer unit consists of any of the following: (1) all members of a household who are related by blood,
marriage, adoption, or other legal arrangements; (2) a person living alone; (3) a person sharing a household with
others but who is financially independent; or (4) two or more unrelated persons living together who use their
incomes to make joint expenditure decisions.
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The second cost-of-living index is the Self-Sufficiency Standard developed by Diana Pearce at the
University of Washington. This index identifies the amount of income necessary to meet basic needs,
including taxes, without public subsidies or private/informal assistance, such as shared housing or free
babysitting. The Self-Sufficiency Standard has been calculated for a wide range of household types for
the City of Seattle for 2014. For a single adult, the Self-Sufficiency Standard is $25,440. It rises to
$103,346 for a family with two adults, an infant, a preschooler, and a school age child. For a mid-size
family with one adult, a school-age child and a teenager the standard is $48,865.
The two cost-of-living indices measure the cost to live at a basic level. The tax thresholds have been set
so that they are well above a comfortable standard of living. If we assume that a comfortable standard
of living is some multiple of a basic standard of living, e.g. double, then the thresholds are still well
above a comfortable standard of living.
Conclusion
Although there is no single accepted definition of high income, measures of income distribution, average
household expenditures, and cost-of-living standards in Seattle serve to establish a framework for
identifying levels of income that reasonable people would consider to be high. The high-income
thresholds are three to nine times that of median household income, self-sufficiency standards, and
average household expenditures. Those who would be subject to the tax have incomes in the top three
percent of all Seattle households. At these levels, the City of Seattle is confident that those subject to
the tax would be high-income households.
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SUPERIOR COURT OF WASHINGTON
FOR KING COUNTY
S. MICHAEL KUNATH,

No. 17-2-18848-4 SEA
Plaintiff,

v.

ORDER ON PARTIES’
CROSS-MOTIONS FOR
SUMMARY JUDGMENT

CITY OF SEATTLE,
Defendant,
and
ECONOMIC OPPORTUNITY
INSTITUTE,
Intervenor-Defendant.
SUZIE BURKE, et al.,
Plaintiff,
v.
CITY OF SEATTLE,
Defendant.
DENA LEVINE, et al.,
Plaintiff,
v.
CITY OF SEATTLE,
Defendant.
SCOTT SHOCK, et al.,
Plaintiffs,
v.
CITY OF SEATTLE,
Defendant.
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1.

Introduction

On November 17, 2107, this matter came before the court for oral arguments on the
following motions and cross-motions in this consolidated action:
Defendant City of Seattle’s Motion for Summary Judgment (Dkt. 47D).
Intervenor-Defendant Economic Opportunity Institute’s Motion for Summary
Judgment (Dkt. 47A)
Plaintiff Kunath’s Cross-Motion for Summary Judgment (Dkt. 57)
Burke/Levine Plaintiffs’ Cross-Motion for Summary Judgment (Dkt. 56J)
Shock Plaintiffs’ Cross-Motion for Summary Judgment (Dkt. 56B)
For the reasons explained below, the court will deny the Defendants’ Motions for
Summary Judgment and grant the Plaintiffs’ Motions for Summary Judgment.
2.

Parties and Counsel

Plaintiff Kunath. Plaintiff S. Michael Kunath (“Kunath”) is represented by
Matthew F. Davis of Davis Leary.
Burke Plaintiffs. Plaintiffs Suzie Burke, Gene Burrus and Leah Burrus, Paige Davis,
Faye Garneau, Kristi Dale Hoofman, Lewis M. Horowitz, Theresa Jones and Nigel Jones,
Nick Lucio and Jessica Lucio, Linda R. Mitchell, Erika Kristina Nagy, Don Root, Lisa
Sterritt and Brent Sterritt, and Norma Tsuboi (the “Burke Plaintiffs”) are represented by
Scott M. Edwards and Ryan P. McBride of Lane Powell PC and David Dewhirst of The
Freedom Foundation.
Levine Plaintiffs. Plaintiffs Dena Levine, Christopher Rufo, Martin Tobias,
Nicholas Kerr, Chris McKenzie, Alisa Artis, Lien Dang, Kerry Lebel, and Dorothy M. Sale
(the “Levine Plaintiffs”), are represented by Robert M. McKenna, Daniel J. Dunne, Jr. and
Adam Tabor of Orrick, Herrington & Sutcliffe LLP; Gerry L. Alexander of Bean, Gentry,
Wheeler & Peternell, PLLC; and Philip A. Talmadge of Talmadge Fitzpatrick Tribe PLLC.
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Shock Plaintiffs. Plaintiffs Scott Shock, Sally Oljar, Steve Davies and John Palmer
(the “Shock Plaintiffs”) are represented by Brian T. Hodges and Ethan W. Blevins of the
Pacific Legal Foundation.
Defendant City of Seattle. Defendant City of Seattle (the “City”) is represented by
Seattle City Attorney Peter S. Holmes and Kent Meyer, Assistant City Attorney; Paul J.
Lawrence, Gregory J. Wong and Jamie L. Lisagor of Pacifica Law Group LLP; and Hugh D.
Spitzer.
Defendant Economic Opportunity Institute. Defendant Economic Opportunity
Institute (“EOI”) is represented by Knoll Lowney and Claire E. Tonry of Smith & Lowney,
PLLC.
Amicus Curiae Rental Housing Association of Washington. Amicus Curiae
Rental Housing Association of Washington (“RHA”) is represented by Katherine A. George
of Johnston George LLP.
3.

Documents Considered

The Court has considered the pleadings and other documents filed by the parties, and
in particular the following items, including their attachments, totaling approximately 1,200
pages:

Pleadings By Defendant City of Seattle

Dkt. No.

Defendant City of Seattle’s Motion for Summary Judgment

47D

Declaration of Gregory J. Wong in Support of Defendant City of
Seattle’s Motion for Summary Judgment

47E

City of Seattle’s Combined Reply in support of Its Motion for Summary
Judgment and Opposition to Plaintiffs’ Cross-Motions for Summary
Judgment

67

Second Declaration of Gregory J. Wong in Support of Defendant City
of Seattle’s Motion for Summary Judgment

68
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Pleadings By Defendant City of Seattle
City of Seattle’s Response to Amicus Curiae Memorandum of Rental
Housing Association of Washington

Pleadings by Intervenor-Defendant Economic Opportunity Institute

Dkt. No.
73

Dkt. No.

Intervenor-Defendant Economic Opportunity Institute’s Motion for
Summary Judgment

47A

Declaration of Claire Tonry in Support of Economic Opportunity
Institute’s Motion for Summary Judgment

47B

Economic Opportunity Institute’s Response and Reply on CrossMotions for Summary Judgment

65

Economic Opportunity Institute’s Reply to Levine and Burke Plaintiffs’
Untimely Opposition Brief

81

Pleadings By Plaintiff Kunath

Dkt. No.

Kunath’s Response to Seattle Motion for Summary Judgment and
Cross-Motion for Summary Judgment

57

Plaintiff Kunath’s Response to EOI’s Motion for Summary Judgment
and Cross-Motion for Summary Judgment

58

Declaration of Matthew Davis in Opposition re: Motions for Summary
Judgment

59

Kunath’s Reply to Seattle’s Response to Cross-Motion for Summary
Judgment

74

Kunath’s Reply to Economic Opportunity Institute’s Response re:
Cross-Motion for Summary Judgment

75

Declaration of Matthew F. Davis in Support of Reply on Cross-Motion
for Summary Judgment Against Economic Opportunity Institute

76

Corrected Declaration of Matthew Davis in Opposition re: Motions for
Summary Judgment

78
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Pleadings By Burke/Levine Plaintiffs

Dkt. No.

[Burke/Levine] Plaintiffs’ Motion for Summary Judgment and
Opposition to City’s Motion for Summary Judgment

56J

Declaration of Christopher Rufo

54

Declaration of Dorothy Sale

55

Declaration of Martin Tobias

56

Declaration of Nicholas Kerr

56F

Declaration of Dena Levine

56G

Declaration of Christopher McKenzie

56H

Declaration of Alisa Artis

56K

Declaration of Lewis Horowitz

56L

Declaration of Jason Mercier

60

Declaration of Adam Nolan Tabor

61

Burke/Levine Plaintiffs’ Opposition to Economic Opportunity
Institute’s Motion for Summary Judgment

70

Declaration of Daniel J. Dunne in Support of Burke/Levine Plaintiffs’
Opposition to Economic Opportunity Institute’s Motion for Summary
Judgment

71

Burke/Levine Plaintiffs’ Reply in Support of Motion for Summary
Judgment

79

Second Declaration of Adam Nolan Tabor in Support of [Burke/Levine]
Plaintiffs’ Motion for Summary Judgment

80

Pleadings By Shock Plaintiffs

Dkt. No.

Shock Plaintiffs’ Response to Motions for Summary Judgment Filed by
the City and Defendant-Intervenor and Cross-Motion for Summary
Judgment

56B

Shock Plaintiffs’ Reply in Support of Cross-Motion for Summary
Judgment
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72

Pleadings By Rental Housing Association of Washington

Dkt. No.

Amicus Curiae Memorandum of Rental Housing Association of
Washington

4.
A.

56E

Background

City’s Ordinance

On July 10, 2017, the Seattle City Council unanimously passed Council Bill 119002
(the “Bill”). The Bill’s title describes its purpose:
AN ORDINANCE imposing an income tax on high-income
residents; providing solutions for lowering the property tax burden
and the impact of other regressive taxes, replacing federal funding
potentially lost through federal budget cuts, providing public
services, including housing, education, and transit, and creating
green jobs and meeting carbon reduction goals, and adding a new
Chapter 5.65 to the Seattle Municipal Code.
Council Bill 119002, July 10, 2017 (Declaration of Gregory J. Wong in Support of
Defendant City of Seattle’s Motion for Summary Judgment, Ex. A (Dkt. 47E).
On July 14, 2017, Seattle Mayor Ed Murray signed the Bill, and it became Seattle
Ordinance No. 125339 (the “Ordinance”). The Ordinance is codified as Chapter 5.65 of the
Seattle Municipal Code and is entitled, “Chapter 5.65 - INCOME TAX ON HIGH-INCOME
RESIDENTS.” Ibid.
The Ordinance imposes an income tax on the “total income” of resident taxpayers
(with certain credits for income tax paid to another state or local government) as follows:
Resident taxpayers whose Internal Revenue Service
filing status was “single,” “head of household,”
qualifying widow(er) with dependent child,” or
“married filing separately” for the tax year,
including individuals making the election ins
subsection [SMC] 5.65.040.A.1, or a trust
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Total income in the tax
year up to $250,000

0%

Amount of total income
in the tax year in excess
of $250,000

2.25%

Resident taxpayers whose Internal Revenue Service
filing status was “married filing jointly” for the tax
year and not calculating total income based on
“married filing separately” status as provided for
under subsection [SMC] 5.65.040.A.1

Total income in the tax
year up to $500,000

0%

Amount of total income
in the tax year in excess
of $500,000

2.25%

SMC 5.65.030.B. See also SMC 5.65.020 and SMC 5.65.060.
The term, “total income,” is defined at SMC 5.65.020.G:
“Total income” means the amount reported as income before any
adjustments, deductions, or credits on a resident taxpayer’s United
States individual income tax return for the tax year, listed as “total
income” on line 22 of Internal Revenue Service Form 1040, “total
income” on line 15 of Internal Revenue Service Form 1040A,
“total income” on line 9 of Internal Revenue Service Form 1041,
or the equivalent on any form issued by the Internal Revenue
Service that is not reported on Schedule K-1 for a beneficiary.
The City estimates that “[t]hose who would be subject to the [City’s income] tax
have incomes in the top three percent of all Seattle households.” Declaration of Gregory J.
Wong, Exhibit C, at 3 (“Seattle Income Tax Threshold Information Sheet,”) (Dkt. 47E).
B.

Plaintiff Kunath’s Suit

On July 14, 2017, the same day the Mayor signed the Ordinance, Plaintiff Kunath
filed a Complaint for Declaratory Relief (Dkt. 1) On August 8, 2017, Plaintiff Kunath filed
his First Amended Complaint (Dkt. 10) (the “Kunath Amended Complaint”).
Plaintiff Kunath seeks a judgment declaring the Ordinance to be void on the
following grounds:
The Ordinance taxes “net income,” not “gross income,” and thus violates
RCW 36.65.030, (which provides, “A county, city, or city-county shall not
levy a tax on net income.”). Kunath Amended Complaint, at ¶¶ 10-36, 47-49,
59.
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The Ordinance taxes “net income,” not “gross income,” and thus violates art.
XI, § 12 of the Washington Constitution (which prohibits cities from assessing
taxes not authorized by the legislature). Id., at ¶¶ 10-36, 44-46, 60.
The tax levied by the Ordinance is a tax on “property” that “is not uniform”
because it imposes tax on the “property” of only some residents and not
others, and thus violates art. VII, § 1 of the Washington Constitution (which
provides, in part, that “All taxes shall be uniform upon the same class of
property within the territorial limits of the authority levying the tax…” Id.,
at ¶¶ 37-40, 50-56, 61.
The tax levied by the Ordinance exceeds one percent of the value of income
per year, in violation of art. VII, § 2 of the Washington Constitution. Id.,
at ¶¶ 41, 57-58, 62.
C.

Burke Plaintiffs’ Suit

On August 9, 2017, the Burke Plaintiffs filed a Complaint for Declaratory and
Injunctive Relief in in Case No. 17-2-21032-3. Later that same day, they filed an Amended
Complaint for Declaratory and Injunctive Relief (the “Burke Amended Complaint”) in that
case. On August 17, 2017, the court consolidated the Burke Plaintiffs’ suit with the Kunath
suit (Dkt. 16).
The Burke Plaintiffs seek a judgment declaring the Ordinance to be void and an
injunction preventing the City from enforcing the Ordinance on the following grounds:
The Ordinance exceeds the City’s statutory taxing authority (Burke Amended
Complaint, at ¶¶ 2, 29(a)).
The Ordinance violates the prohibition against net income taxes stated in
RCW 36.65.030. Id., at ¶¶ 3, 18-19, 29(b).
The Ordinance “violates statutory limitations on Municipal gross income
taxes imposed by Ch. 35.102 RCW” because “the purposes to which the funds
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are dedicated … are not valid purposes for which municipalities are
authorized to impose taxes.” Id., at ¶ 4; see also ¶ 5.
The Ordinance “was enacted without a vote of the people exceeding the
authority granted to the city council by the people under the Charter of the
City of Seattle, and, therefore, is invalid.” Id., at ¶ 32(a); ¶ 6; see also ¶¶ 6,
31.
The Ordinance “violates the privacy rights of Washington Citizens under art.
I, Section 7 of the Washington Constitution because [it compels] the
disclosure of private affairs to the government.” Id., at ¶ 8; see also ¶ 35(a).
The Ordinance “imposes an unconstitutional non-uniform tax in violation of
the Uniformity Clause, art. VII, Section 1 of the Washington Constitution.”
Id., at ¶ 9; see also ¶¶ 20, 35(b).
D.

Levine Plaintiffs’ Suit

On August 9, 2017, the Levine Plaintiffs filed a Complaint for Declaratory and
Injunctive Relief in in Case No. 17-2-21076-5. On August 17, 2017, the court consolidated
the Burke Plaintiffs’ suit with the Kunath suit (Dkt. 16). On August 31, 2017, the Levine
Plaintiffs filed their First Amended Complaint for Declaratory and Injunctive Relief (the
“Levine Amended Complaint”) in this consolidated case (Dkt. 26).
The Levine Plaintiffs seek a judgment declaring the Ordinance to be void and an
injunction preventing the City from enforcing the Ordinance on the following grounds:
“The Legislature has not authorized [the City] to tax personal income, and has
not specifically authorized [the City] to tax “total income” in particular.”
Levine Amended Complaint, at ¶ 56; see also ¶¶ 53-55)
“[T]he Legislature prohibits [the City] from taxing personal income” pursuant
to RCW 36.65.030. Id., at ¶ 57.
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“Seattle lacks the power to tax income under the City Charter, which does not
confer the power to tax personal income on the City [and the] City has not
placed a Charter Amendment before the voters of Seattle that would empower
it to tax income.” Id., at ¶ 58.
The Ordinance “imposes a non-uniform tax on personal income” in violation
of the Uniformity Clause, art. VII, Section 1 of the Washington Constitution.
Id., at ¶ 59.
E.

Shock Plaintiff’s Suit

On August 30, 2017, the Shock Plaintiffs filed a Complaint for Declaratory and
Injunctive Relief in in Case No. 17-2-22917-2 (the “Shock Complaint”). On November 13,
2107, the court consolidated the Shock Plaintiffs’ suit with the Kunath suit (Dkt. 77).
The Shock Plaintiffs seek a summary judgment declaring the Ordinance to be void
and an injunction preventing the City from enforcing the Ordinance on the following
grounds:
The Ordinance impermissibly imposes a tax on “net income” in violation of
RCW 36.65.030.” Shock Complaint, at ¶ 20; see also ¶¶ 35-36.
The Ordinance exceeds the City’s statutory taxing authority. Id., at ¶¶ 33-36 .
“The City Charter does not grant the City the authority to levy a tax on
income.” Id., at ¶¶ 37.
“The Ordinance does not impose the tax at a uniform tax rate as required by
art. VII, Section 1 of the Washington State Constitution.” Id., at ¶¶ 21; see
also ¶¶ 22, 42-43.
The Ordinance violates the Equal Protection Clauses of the Fourteenth
Amendment to the U.S. Constitution and art. I, Section 12 of the Washington
State Constitution. Id., at ¶¶ 49-50.
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F.

Defendant-Intervenor Economic Opportunity Institute’s Suit

By order dated September 20, 2017, the court allowed EOI to intervene as an
additional Defendant in this case.
On September 21, 2017, EOI filed a Complaint in Intervention (Dkt. 47) (“EOI’s
Complaint”), requesting the court to issue a judgment declaring that “RCW 36.65.030 is
unconstitutional and void and that the [Ordinance] is valid.” EOI’s Complaint, at ¶ 2.
EOI argues that RCW 36.65.030 violates art. II, § 19 of the Washington Constitution,
which prohibits legislative bills from addressing more than one subject (the “Single-Subject
Rule”) and from having a subject that is not expressed in the title of the bill (the “Subject-inTitle Rule”). Id., at ¶¶ 46-48.
5.
A.

Parties’ Cross Motions for Summary Judgment

Defendant City’s Motion

The City urges the court to issue a declaratory judgment upholding the Ordinance.
The City argues:
RCW 36.65.030 (which prohibits taxes on net income) is inapplicable to the
Ordinance because the Ordinance taxes “total income,” a figure derived from
resident taxpayers’ federal personal income tax returns.
The Ordinance, despite its title describing the tax as an “income tax,” actually
imposes an “excise tax” that the City is authorized to impose pursuant to
RCW 35A.82.020 and RCW 35.22.280(32).
Regardless of how the tax is labeled, the City is authorized to impose it
pursuant to RCW 35A.11.020, a 2007 statute that provides that “Within
constitutional limitations … [the City has] all powers of taxation for local
purposes.”
It is time to reverse a long line of Washington Supreme Court decisions, all of
which hold that income taxes are “property taxes” and thus subject to the
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“uniformity” restrictions that art. VII, § 1 of the Washington Constitution
applies to property taxes.
B.

Defendant EOI’s Motion

Intervenor-Defendant Economic Opportunity Institute (“EOI”) echoes the City’s
arguments, and additionally urges the court to conclude that even if RCW 36.65.030
otherwise would be applicable to the Ordinance, violates art. II, § 19 of the Washington
Constitution because it violates the “Single-Title Rule” and the “Subject-in-Title Rule.”
C.

Plaintiffs’ Cross-Motions

In their cross-motions, the Plaintiffs generally oppose each of the Defendants’ legal
arguments summarized above, and they urge the court to issue a declaratory judgment in
their favor, invalidating the Ordinance.
6.
A.

Discussion

Summary Judgment Standard

Summary judgment is appropriate if no genuine issue of material fact exists and the
moving party is entitled to judgment as a matter of law. Dean v. Fishing Co. of Alaska, 177
Wn.2d 399, 405, 300 P.3d 815 (2013). When determining whether summary judgment is
appropriate, the court must consider the facts and all reasonable inferences from those facts
in the light most favorable to the nonmoving party. Shoffner v. State, 172 Wn.App. 866,
871–72, 294 P.3d 739 (2013).
All parties agree that there is no dispute of any material fact and that the court may
rule on the parties’ cross-motions for summary judgment. The court has considered all
admissible evidence included in the approximately 1,200 pages of materials submitted by the
parties and the court has disregarded any inadmissible evidence.
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B.

Legislature Must Expressly Delegate
Specific Taxing Authority to Municipalities

The City argues that its personal income tax is “within the taxing authority delegated
by the state” (City’s Motion, at 2), citing to the Washington Constitution, art. VII, § 9, which
provides that “[f]or all corporate purposes, all municipal corporations may be vested with
authority to assess and collect taxes;” and art. XI, § 12, which authorizes the Legislature to
grant municipalities the power to levy taxes for “county, city, town, or other municipal
purposes;” Id., at 5-8.
In Watson v. City of Seattle, 189 Wn.2d 149, 401 P.3d 1 (2017), the Washington
Supreme Court summarized the limitations on the taxing authority of municipalities:
The Washington State Constitution generally vests taxing power in
the state legislature. See WASH. CONST. art. I, § 1. Municipal
corporations have no inherent power to tax. See Arborwood Idaho,
LLC, 151 Wn.2d [359] at 365-66, 89 P.3d 217 (2004); 16
EUGENE MCQUILLIN, THE LAW OF MUNICIPAL
CORPORATIONS § 44.5 (3d ed. 2013). … [A]rticle VII permits
the legislature to delegate tax powers to cities and towns. See
WASH. CONST. art. VII, § 9 (“For all corporate purposes, all
municipal corporations may be vested with authority to assess and
collect taxes.”). …
189 Wn.2d at 165, 401 P.3d 1. See also Washington Constitution art. XI, § 12 (“[T]he
legislature may, by general laws, vest in the corporate authorities [of counties, cities, towns,
or other municipal corporations] the power to assess and collect taxes for such purposes.”
[Emphasis added]).
These constitutional provisions are not self-executing. In King County v. City of
Algona, 101 Wn.2d 789, 791, 681 P.2d 1281 (1984), the Washington Supreme Court stated,
“We have consistently held that municipalities must have express authority, either
constitutional or legislative, to levy taxes.” [Emphasis added]. See also Arborwood Idaho
LLC v. City of Kennewick, 151 Wn.2d 359, 366, 89 P.3d 217 (2004); Rivett v. City of
Tacoma, 123 Wn.2d 573, 584, 870 P.2d 299 (1994) (“It is clear that neither cities nor

Appendix 55

counties may levy taxes which have not been expressly authorized by the Legislature. It is
also clear that neither the broad police powers nor any other general grant of power to cities
and counties encompass the power to tax.”).
Unless the City can identify a statute that specifically authorizes it to impose the type
of tax described in the Ordinance, the Ordinance cannot withstand the Plaintiffs’ challenge.
C.

The City’s Income Tax is Not an “Excise Tax”
Authorized by RCW 35.22.280(32) and RCW 35A.82.020

Despite the fact that the Ordinance is entitled, “Income Tax on High-Income
Residents,” the City characterizes its tax as excise tax that the Legislature has authorized by
reason of RCW 35.22.280(32) and/or RCW 35A.82.020. City’s Motion, at 20-21 (Dkt.
47D); City’s Reply, at pp 27-29.
An excise tax is a tax that is imposed on a taxpayer for voluntarily exercising a
certain right or privilege. Tesoro Refining and Marketing Co. v. State Dept. of Revenue, 135
Wn.App. 411, 418, 144 P.3d 368 (2006).
RCW 35.22.280(32) allows a city to impose an excise tax for the privilege of being
licensed to do business in the city:
Any city of the first class shall have power:
***
(32) To grant licenses for any lawful purpose, and to fix by
ordinance the amount to be paid therefor, and to provide for
revoking the same. However, no license shall be granted to
continue for longer than one year from the date thereof. A city may
not require a business to be licensed based solely upon registration
under or compliance with the streamlined sales and use tax
agreement.
RCW 35A.82.020 provides that a city may issue business licenses for up to one year
at a time for purposes of “regulation or revenue:”
A code city may exercise the authority authorized by general law
for any class of city to license and revoke the same for cause, to
regulate, make inspections and to impose excises for regulation or
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revenue in regard to all places and kinds of business, production,
commerce, entertainment, exhibition, and upon all occupations,
trades and professions and any other lawful activity…
No such license shall be granted to continue for longer than a
period of one year.
The City asserts that Seattle residents enjoy a taxable “privilege,” and it argues that
RCW 35.22.280(32) and RCW 35A.82.020 authorize the tax that the Ordinance imposes –
namely, an annual license fee (excise tax) upon high-income residents based on those
residents’ “total income.”
The City offers alternate descriptions of the “privilege” that it is taxing. Initially, the
City argues that “The Ordinance imposes ‘excises for … revenue … upon [the] lawful
activity’ of resident taxpayers’ receipt of income within Seattle.” City’s Motion, at 21.
To the extent that the Ordinance purports to impose a tax on the “privilege” of
receiving pay for labor, such a “privilege” is not a valid basis for an excise tax. See Cary v.
City of Bellingham, 41 Wn.2d 468, 250 P.2d 114 (1952) [Held, city’s purported “excise tax”
on the “right to earn a living by working for wages is not a ‘substantive privilege’ permitted
by the state. It is … one of those inalienable rights … secured to all … by the liberty,
property, and happiness clauses of the national and state Constitutions.”]; see also Jensen v
Henneford, 185 Wash. 209, 217-219 (1936) [rejecting the Washington State Tax
Commission’s argument that the “Personal Net Income Tax Act of 1935” could be
characterized as an excise tax on “the privilege of receiving income.”].
In its reply brief, the City puts forth an alternate argument, that “[c]hoosing to live in
Seattle is a ‘lawful activity’ that is subject to the City’s excise tax authority” (City’s Reply,
at 28 (Dkt. 67)); and that
[t]he tax is on the benefit of taking advantage of the city’s
protections by being a Seattle resident (the incident), imposed on
personal total income above the thresholds (the measure), at a rate
of 2.25% for any amount over the threshold (the rate).
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Id., at 29.
The court disagrees. Although RCW 35.22.280(32) grants the City broad authority to
impose excise taxes on businesses for the privilege of doing business within city limits,
Watson v. City of Seattle, 189 Wn.2d 149, 170, 401 P.3d 1 (2017), the City’s right to impose
excise taxes under that statute may be levied only “upon the right to do business, not upon
the right to exist…” Id., at 168, 401 P.3d 1 (2017), citing Pac. Tel. &Tel. Co., 172 Wash.649,
654, 21 P.2d 721 (1933). The court agrees with the Burke/Levine Plaintiffs’ response to the
City’s argument:
[T]he right to live in the City and earn a livelihood does not
constitute a voluntary or privileged activity for which an individual
must obtain a license, nor is there any activity the city revokes if an
individual fails to pay; violators are not banished, fired from the
jobs or required to forfeit income. Margola Assocs. v. City of
Seattle, [121 Wn.2d 625,] 641[, 854 P.2d 23 (1993)] (“violation of
a traditional licensing ordinance leads to a revocation of the license
and a cessation of the licensed activity”). RCW 35.22.280(32)’s
licensing authority does not apply, because the City cannot license
the right to live in the City.
Burke/Levine’s Motion, at 17 (Dkt. 56J).
In short, the City’s tax, which is labeled, “Income Tax,” is exactly that. It cannot be
restyled as an “excise tax” on the alternate “privileges” of receiving revenue in Seattle or
choosing to live in Seattle.
D.

RCW 35A.11.020 Does Not Authorize the City’s Tax
as an Income Tax or as a “Sui Generis” Tax

The City argues RCW 35A.11.020 authorizes it to impose the tax described in the
Ordinance. That statute provides, in relevant part:
Within constitutional limitations, legislative bodies of code cities
shall have within their territorial limits all powers of taxation for
local purposes except those which are expressly preempted by the
state as provided in [certain statutes referring to liquor, motor fuel
excise, and insurance premiums, none of which is relevant here].
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This general description of code cities’ taxing power does not by itself authorize any
particular type of tax. In King County v City of Algona, 101 Wn.2d 789, 681 P.2d 1281
(1984), the Washington Supreme Court rejected the City of Algona’s claim that
RCW 35A.11.020’s “general grant of taxing power” gave it the authority to levy a tax on
another municipality. The court stated:
The general grant of taxation power on which Algona relies in
RCW 35A.11.020 contains no express authority to levy a tax on
the state or another municipality. To allow the City to impose the
tax in this case would violate the established rule that
municipalities must have specific legislative authority to levy a
particular tax. Citizens for Financially Responsible Gov’t v.
Spokane, [99 Wn.2d 339, 343, 662 P.2d 845 (1983)]; Hillis
Homes, Inc. v. Snohomish Cy., [97 Wn.2d 804, 809, 650 p.2d 193
(1982)]. [Emphasis in original]
101 Wn.2d 789, 793, 681 P.2d 1281; see also City of Port Angeles v. Our Water-Our
Choice!, 170 Wn.2d 1, 14 n.7, 239 P.3d 589 (2010).
Citing an out-of-state case and two scholarly articles, the City argues that its income
tax “also could be appropriately characterized as sui generis, for which the legislature has
also granted the city authority.” City’s Motion, at p. 21 (Dkt. 47D); see also City’s Reply, at
32-34 (Dkt. 67). Regardless of what label one may choose in classifying the City’s tax, the
requirement remains that the Legislature must specifically authorize the tax. The City has
not identified any specific statutory authorization for its tax.
To summarize, the general grant of taxing power recited in RCW 35A.11.020,
standing alone, confers no specific authority on the City to impose any tax, let alone the
specific authority to impose an income tax or a “sui generis” tax. Moreover, whatever effect
RCW 35A.11.020 otherwise might have in this case is overridden by RCW 36.65.030’s
prohibition on net income taxes, discussed immediately below.
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E.

RCW 36.65.030 Prohibits the City’s Tax on Net Income

In 1984, the Legislature passed Substitute Senate Bill No. 4313, which was approved
by the Governor and codified as RCW 36.65.030. The statute provides, “A county, city, or
city-county shall not levy a tax on net income.” The applicability of this statute in this case
turns on the definition of “net income.”
In interpreting RCW 36.65.030, the court first must attempt to discern the statute’s
“plain meaning.” If a term in the statute is undefined, then the court may look to standard
dictionary definitions to determine the term’s plain and ordinary meaning. State v. Watson,
146 Wn.2d 947, 954, 51 P.3d 66 (2002); Audit & Adjustment Co. v. Earl, 165 Wn.App. 497,
502-503, 267 P.3d 441 (2011).
The City relies on Black’s Law Dictionary’s definition of “net income” (“[t]otal
income from all sources minus deductions, exemptions, and other tax reductions.” [Black’s
Law Dictionary (10th ed. 2014]). City’s Motion, at 7 (Dkt. 47D).
The City also relies on the Webster’s Dictionary definition of “net income” ( “the
balance of gross income remaining after deducting related costs and expenses [usually] for a
given period and losses allocable to the period.” [Webster’s Third New Int’l Dict. 1520
(1993]). Id.
The City additionally cites to the Audit & Adjustment Co. v. Earl case, in which the
court treated “net earnings” and “net income” as equivalent terms, based on Black’s Law
Dictionary and Webster’s Dictionary:
The ordinary meaning of “earnings” is “the balance of revenue for
a specific period that remains after deducting related costs and
expenses incurred—compare profit.” Webster's Third New Int'l
Dictionary, at 714 (2002). “Net earnings” is equivalent to “net
income” and means “the balance of gross income remaining after
deducting related costs and expenses [usually] for a given period
and losses allocable to the period.” Webster's, supra, at 1520; see
also Black's Law Dictionary, at 832, 1139 (9th ed. 2009).
[Emphasis added]
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Audit & Adjustment Co. v. Earl, 165 Wn.App. at 503, 267 P.3d 441 (2011); see also City’s
Motion, at 5-6 (Dkt. 47D).
Plaintiff Kunath quotes the edition of Black’s Law Dictionary that was current in
1984, when RCW 36.65.030 was enacted:
Net Income. Income subject to taxation after allowable deductions
and exemptions have been subtracted from gross or total income.
The excess of all revenues and gains for a period over all expenses
and losses of the period.
Net income for income tax purposes is what remains out of gross
income after subtracting ordinary and necessary expenses
incurred in efforts to obtain or to keep it. Walling’s Estate v.
Commissioner of Internal Revenue, C.A.Pa, 373 F.2d 190, 193.
[Emphasis added]
Corrected Declaration of Matthew Davis in Opposition re: Motions for Summary Judgment,
Ex. 8 (Dkt. 78) (quoting Black’s Law Dictionary, Special Deluxe Fifth Edition (1979)); see
also Kunath Motion, at 4-8 (Dkt. 57).
The Levine/Burke Plaintiffs quote the Multistate Tax Compact, adopted by the
Washington Legislature as part of Chapter 82.56 RCW. That statute defines “income tax” as
a tax that inherently requires a netting process:
4. "Income tax" means a tax imposed on or measured by net
income including any tax imposed on or measured by an amount
arrived at by deducting expenses from gross income, one or more
forms of which expenses are not specifically and directly related to
particular transactions. [Emphasis added]
RCW 82.56.010(4); Burke/Levine Motion, at 21 (Dkt. 56J).
Regardless of which of these definitions one uses, the conclusion is the same: the
City’s income tax is a tax on net income.
The City disagrees, and argues that its income tax instead is imposed on “total
income,” which SMC 5.65.020.G defines as the amount
reported as income before any adjustments, deductions, or credits
on a resident taxpayer’s United States individual income tax return
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for the tax year, listed as “total income” on line 22 of Internal
Revenue Service Form 1040, “total income” on line 15 of Internal
Revenue Service Form 1040A, “total income” on line 9 of Internal
Revenue Service Form 1041, or the equivalent on any form issued
by the Internal Revenue Service that is not reported on Schedule
K-1 for a beneficiary.
City’s Motion, at 6-7 (Dkt. 47D). Although the amount is labeled “total income” on the
respective IRS forms, it is not a gross figure, but rather a net figure, because it is the sum of
net figures.
Stated another way, the “total income” figure on each IRS form is a sum comprising
several income sources, each of which is listed on that form, and each of which is determined
after deduction of allowable expenses and losses related to that income source, including net
income from pass-through business entities, sole proprietorships, and disregarded entities; net
capital gain income; net rental income; and net royalty income.
The City concedes that the “total income” amount comprises net figures, but argues
that
although netting occurs, the netting only reflects that the taxpayer
pays personal income taxes solely on actual profits, dividends, or
other gain received. And the City taxes that total amount of such
profits, dividends, or other gain as income without deductions or
exemptions.
City’s Motion, at 8. This argument does not change the fact that the sum of several net
figures necessarily is a net figure. Additionally, although the lines below line 22 of Form
1040 allow a taxpayer to subtract additional deductions and credits and make other
adjustments, that does not change the fact that the figure on line 22 is already a net amount.
The City cites to the Audit & Adjustment Co. case in support of its argument that
“total personal income” may be analogous to “net proceeds” from a transaction, and so
cannot be considered “net income.” City’s Motion, at 8, citing Audit & Adjustment Co. v.
Earl, 165 Wn.App., at 503, 267 P.3d 441 (2011). In that case, the court distinguished
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between the term “net income” (“‘the balance of gross income remaining after deducting
related costs and expenses [usually] for a given period and losses allocable to the period.’”
[quoting Black’s Law Dictionary, 9th ed., at 832, 1139 (9th ed. 2009)], versus “net proceeds”
(“‘[t]he amount received in a transaction minus the costs of the transaction (such as expenses
and commissions).’” [citing Black’s, supra, at 1325].
The City’s argument is not persuasive. Although it is true that “net proceeds” is not
synonymous with “net income,” a “total income” figure that includes “net proceeds”
necessarily reflects the result of a netting process, and thus is “net income.”
In sum, the court concludes that the City’s Ordinance imposes a tax on net income.
F.

RCW 36.65.030 Does Not Violate Washington Constitution Art. II § 19

In its Motion for Summary Judgment, Intervenor-Defendant EOI repeats the
arguments raised by the City, and additionally requests the court to grant a judgment
declaring that the Ordinance “is not prohibited by RCW 36.65.030, and that RCW 36.65.030
is unconstitutional and void.” EOI’s Motion, at 2 (Dkt. 47A).
EOI argues that RCW 36.65.030 violates article II, § 19 of the Washington
Constitution because it violates Single-Subject Rule and the Subject-in-Title Rule. For the
reasons explained below, the court concludes that RCW 36.65.030 does not violate those
rules.
1.

Washington Constitution Article II, § 19

Article II, § 19 of the Washington Constitution provides, “No bill shall embrace more
than one subject, and that shall be expressed in the title.” This provision is to be liberally
construed in favor of legislation. Amalgamated Transit Union Local 587 v. State, 142
Wash.2d 183, 206, 11 P.3d 762, 27 P.3d 608 (2000); Wash. Fed’n of State Emps. v. State ,
127 Wash.2d 544, 555, 901 P.2d 1028 (1995). However, the Supreme Court has held that
“when laws are enacted in violation of this constitutional mandate, the courts will not hesitate
to declare them void.” State ex rel. Wash. Toll Bridge Auth. v. Yelle, 32 Wash.2d 13, 24, 200
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P.2d 467 (1948). See Washington Ass’n for Substance Abuse and Violence Prevention v.
State, 174 Wn.2d 642, 654, 278 P.3d 632 (2012).
The purposes of art. II § 19 are to prevent “logrolling,” or pushing legislation through
by attaching it to other necessary or desirable legislation; and to assure that the members of
the Legislature and the public are generally aware of what is contained in new laws. Lee v.
State, 185 Wn.2d 608, 620, 374 P.3d 157 (2016); Patrice v. Murphy, 136 Wn.2d 845, 854855, 966 P.2d 1271 (1998).
The court must presume that RCW 36.65.030 is constitutional unless EOI proves
beyond a reasonable doubt that the statute is unconstitutional. In re Welfare of A.W., 182
Wn.2d 689, 701, 344 P.3d 1186 (2015); Island County v. State, 135 Wn.2d 141, 147, 955
P.2d 377 (1998).
2.

RCW 36.65.030 Does Not Violate the Single-Subject Rule

EOI argues that RCW 36.65.030 violates the Single Subject Rule. EOI Motion, at
8-12 (Dkt. 47A). EOI urges the court to look at the title that the Code Reviser gave to the act
after it was signed by the Governor, which is “Combined City and County Municipal
Corporations.” Chap. 36.65 RCW. EOI argues that RCW 36.65.030 violates the SingleSubject Rule because it includes a restriction upon cities and counties in a chapter of the
Revised Code that concerns only combined city and county municipal corporations. The
court disagrees for the reasons explained below.
The first step in applying the Single Subject Rule is determining whether a bill’s title
is general or restrictive. “A restrictive title ‘is one where a particular part of branch of a
subject is carved out and selected as the subject of the legislation.’” State v. Broadaway, 133
Wn.2d 118, 127, 942 P.2d 363 (1997). If a title is general, the court must determine whether
there is “a rational unity between the operative provisions themselves as well as the general
topic.” Lee v. State, 185 Wn.2d at 620-621, 374 P.3d 157. “Rational unity exists when the
matters within the body of the [legislation] are germane to the general title and to one
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another.” Filo Foods, LLC v. City of SeaTac, 183 Wn.2d 70, 782-783, 357 P.3d 1040 (2015).
If the title is restrictive, it “limits the scope of the act to that expressed in the title.” State v.
Broadaway, 133 Wn.2d at 127, 942 P.2d 363.
In Mount Spokane Skiing Corp. v. Spokane County, 86 Wn.App. 165, 181-183, 936
P.2d 1148 (1997), the court concluded that the title, “AN ACT Relating to local government:
amending RCW 35.21.730, 35.21.756 … 35.21.755 … and repealing RCW 35.21.725” was a
general title. The court explained:
It is well established that the title of an act need not be an index to
the contents, nor express every detail contained therein. Rourke v.
Department of Labor & Indus., 41 Wn.2d 310, 312, 249 P.2d 236
(1952). The test of sufficiency is whether the title gives notice of
its object so as to lead to a reasonable inquiry of the content. State
v. Lounsbery, 74 Wn.2d 659, 664, 445 P.2d 1017 (1968). “All that
is required is that there be some ‘rational unity’ between the
general subject and the incidental subdivisions. If this nexus can be
found, the act will survive the light of constitutional inspection.”
Kueckelhan v. Federal Old Line Ins. Co., 69 Wn.2d 392, 403, 418
P.2d 443 (1966). The Laws of 1985, ch. 332 describe the
legislation as relating to local government. While the subdivisions
within the act deal with different aspects of the power of local
government, all sections relate to the general subject matter of
local government as it pertains to cities and towns. Because the
contents of the bill are encompassed within the general subject
matter of the title, the act does not violate the prohibition against
multiple subjects. RCW 35.21.730 is constitutional
86 Wn.App. at 182-183, 936 P.2d 1148.
Here, Substitute Senate Bill 4313 was the 1984 legislative bill that included what later
was codified as RCW 36.65.030. Declaration of Daniel J. Dunne, Ex. A (Dkt. 71); see also
Declaration of Matthew Davis, Ex. 16 (Dkt. 78). The title of SSB 4313 is, “AN ACT
Relating to local government; and adding a new chapter to Title 36 RCW.” The court must
consider this title, rather than the chapter title that the Code Reviser added later, because the
title of the bill is what the legislators saw and relied upon when they voted on the bill. See
Zenner v. Graham, 34 Wash. 81, 83, 74 Pac. 1058 (1904).
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The title of the bill is general because it refers generally to “local government.” See
Mount Spokane Skiing Corp. v. Spokane County, 86 Wn.App. at 181-183, 936 P.2d 1148;
Amalgamated Transit Union Local 587 v. State, 142 Wash.2d 183, 209-210, 11 P.3d 762, 27
P.3d 608 (2000). There is a rational unity between the general subject stated in the
title - “local government,” and the general subject of subsection 3 of the bill - a prohibition
against local governments levying net income taxes. See Gruen v. State Tax Commission, 35
Wn.2d 1, 22-23, 211 P.2d 651 (1949).
EOI argues that regardless of the title of the bill, the court should find a violation of
the Single-Subject Rule because “different types of local government are different subjects,”
(EOI’s Reply, at 4 (Dkt. 81)), and “the Legislature cannot bury substantive restrictions on
one form of government in a bill or statute chapter that is otherwise about another form of
government.” Ibid. But the Plaintiffs point out that nothing was “buried” in the bill; that
Section 3 (which became RCW 36.65.030) was part of the original version of the bill; and
that the legislators were aware that in order to restrict combined city-counties from imposing
income taxes, it was necessary to restrict cities and counties as well, pursuant to Washington
Constitution, art. XI, § 16. The Plaintiffs cite to a December 2, 1983 Senate Local
Government Committee memorandum regarding the bill, which states, in part:
Sec. 3 Tax on Net Income. Prohibits a city-county from levying a
tax on net income. Note: This section also includes cities and
counties because there can be no legislative prohibition or
restriction on a city-county unless such prohibition or restriction
applies equally to every other city, county, and city-county.
Declaration of Matthew J. Davis, Ex. 18 (Dkt. 59); see also Corrected Declaration of
Matthew J. Davis, Ex. 18 (Dkt.78). In other words, there was no “logrolling.” SSB 4313
was drafted to effectuate the constitutional requirement to restrict the powers these local
governments equally.
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3.

RCW 36.65.030 Does Not Violate Subject-in-Title Rule

EOI argues that RCW 36.65.030 violates the Subject-in-Title Rule. EOI’s Motion,
at 12-13. The court disagrees. The statute complies with the Subject-in-Title Rule just as it
complies with the Single-Subject Rule, and for the same reasons. The title of the bill is “An
Act relating to local government.” There is rational unity because the subject stated in the
title, “local government,” is naturally and reasonably connected to the subject of Section 3 of
the bill, which became RCW 36.65.030, namely, taxing authority of cities, counties and citycounties.
To summarize, EOI has not proved beyond a reasonable doubt that RCW 36.65.030
violates article II, § 19 of the Washington Constitution. The court therefore must give full
effect to RCW 36.65.030, which squarely prohibits the net income tax that the Ordinance
imposes.
G.

Plaintiffs’ Alternate Claims That Ordinance
Violates Constitution Art. VII, § 1

The Plaintiffs request the court to issue a judgment invalidating the Ordinance on
grounds that the income tax is a graduated tax on property and thus violates the uniformity
requirement that Washington Constitution art. VII, § 1 imposes on property taxes. Shock
Plaintiffs’ Motion, at 10-14 (Dkt. 56B); Burke/Levine Plaintiffs’ Motion, at 24-32 (Dkt. 56J);
Kunath Motion, at 10-18 (Dkt. 57).
The court declines to address this constitutional issue. “Where an issue may be
resolved on statutory grounds, the court will avoid deciding the issue on constitutional
grounds.” Tunstall v. Bergeson, 141 Wn.2d 201, 210, 5 P.3d 691 (2000); Sinear v. Daily
Journal-American, 97 Wn.2d 148, 152, 641 P.2d 1180 (1982); see also Kershaw Sunnyside
Ranches, Inc. v. Yakima Interurban Lines Ass’n, 156 Wn.2 253, 277 n. 19 (2006).
The court has determined that no statute authorizes the City’s net income tax and that
RCW 36.65.030 prohibits the tax. The Ordinance being invalid on statutory grounds, it is
unnecessary to consider the art. VII § 1 issue.
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H.

Shock Plaintiffs’ Claim That Ordinance Violates Equal Protection

The Shock Plaintiffs request the court to issue a judgment invalidating the Ordinance
on grounds that it violates the equal-protection provisions of Washington Constitution
art. 1, § 12 and the U.S. Constitution amendment 14, §1. Shock Motion, at 14-18.
It is unnecessary for the court to reach this issue because the court has determined
that the Ordinance is invalid on statutory grounds. Tunstall v. Bergeson, 141 Wn.2d at 210, 5
P.3d 691; Sinear v. Daily Journal-American, 97 Wn.2d at 152, 641 P.2d 1180.
7.

Order

To summarize, the Defendants’ motions will be denied and the Plaintiffs’ motions
will be granted because the City’s tax is not an “excise tax” and thus is not authorized by
RCW 35A.82.020 and RCW 35.22.280(32); the City’s tax is not authorized by
RCW 35A.11.020; the City’s tax is not otherwise authorized by any other statute; and
RCW 35.65.030 prohibits the tax.
For the reasons stated above, the court:
1.

Denies Defendant City of Seattle’s Motion for Summary Judgment
(Dkt. 47D);

2.

Denies Intervenor-Defendant Economic Opportunity Institute’s Motion for
Summary Judgment (Dkt. 47A);

3.

Grants Plaintiff Kunath’s Cross-Motion for Summary Judgment (Dkt. 57);

4.

Grants the Burke/Levine Plaintiffs’ Cross-Motion for Summary Judgment
(Dkt. 56J); and

5.

Grants the Shock Plaintiffs’ Cross-Motion for Summary Judgment (Dkt. 56B).

Date: November 22, 2017.
s/ John R. Ruhl
John R. Ruhl, Judge
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